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AMENDMENTS TO COMMUNICATIONS ACT OF 1934 
(Protest Section) 


THURSDAY, JULY 7, 1955 


UnNrrep STATES SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
SUBCOMMITIEE ON COMMUNICATIONS, 
W ashinaton. dD. CU. 


The subcommittee met, pursuant to call, at 11 a.m. in room G—16, 
United States Capitol, Senator John O. Pastore (chairman) presiding. 

Present : Senators Pastore, Monroney, Bricker, and Potter. 

Also present : Senator Thurmond. 

(Staff member assigned to this hearing, Nicholas Zapple, com- 
munications counsel). 

Senator Pasrors. The meeting will come to order. 

This hearing involves S. 1648, a bill which would amend section 309 
(c) of the Communicatitons Act of 1934. 

This bill was introduced by Senator Magnuson on April 1, 1955, 
at the request of the Federal Communications Commission. S. 1648 
would amend the Communications Act of 1934 so as to clarify certain 
provisions contained in section 309 (c). It will afford the Federal 
Communications Commission certain discretions in staying the etfec- 
tiveness of authorizations granted without hearing and subsequently 
protested. At this point a copy of S. 1648 will be made part of the 
record. : 

(S. 1648 follows :) 

[S. 1648, S4th Cong., Ist sess.] 


A BILL To amend section 509 of the Communications Act of 1934, in regard to protests of 


rrants of instruments of authorization without hearing 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That subsection (¢c) of section 309 of the 
Communications Act of 1934, as amended, is amended to read as follows 


“(c¢) When any instrument of authorization is granted by the Connnission 
without a hearing as provided in subsection (a) hereof, such grant shall remain 
subject to protest as hereinafter provided for a period of thirty days During 
such thirty-day period any party in interest may file a protest under oath directed 
to such grant and request a hearing on said application so granted \ny pro 


test so filed shall be served on the grantee, shall contain such allegations of fact 
as will show the protestant to be a party in interest, and shall specify with 
particularity the facts relied upon by the protestant as showing that the grant 
was improperly made or would otherwise not be in the public interest The 
Commission shall, within thirty days of the filing of the protest, render a decision 
making findings us to the sufficiency of the protest in meeting the above require 
ments; and, where it so finds, shall designate the application for hearing upon 
issues relating to all matters specified in the protest as grounds for setting aside 
the grant, except with respect to such matters as to which the Commission finds, 
for reasons set forth in the decision, that, even if the facts alleged were to be 
proven, no grounds for setting aside the grant are presented. The Commission 
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may also specify in such decision that the application be set for hearing upon 
such further issues as it may prescribe, as well as whether it is adopting as its 
own any of the issues resulting from the matters specified in the protest. In 
any hearing subsequently held upon such application issues specified by the 
Commission upon its own initiative or adopted by it shall be tried in the same 
manner provided in subsection (b) hereof, but with respect to issues resulting 
from matters set forth in the protest and not specifically adopted by the Com- 
mission, both the burden of proceeding with the introduction of evidence and 
the burden of proof shall be upon the protestant. The hearing and determina- 
tion of cases arising under this subsection shall be expedited by the Commission 
and pending hearing and decision the effective date of the Commission’s action to 
which protest is made shall be postponed to the effective date of the Commission’s 
decision after hearing, unless the authorization involved is necessary to the 
maintenance or conduct of an existing service, or unless the Commission affir- 
matively finds for reasons set forth in the decision that the public interest 
requires that the grant remain in effect, in which event the Commission shall 
authorize the applicant to utilize the facilities or authorization in question 
pending the Commission’s decision after hearing.” 

Senator Pasrore. Also, certain letters referring to this bill will be 
made a part of the record, a copy of the letter submitted to the United 
States Senate by the Federal Communications Commission urging the 
introduction of this legislation and a copy of the report from the 
Department of Justice commenting on S. 1645. 

At this time, T will also make a part of the record a copy of H. R. 
5614, the companion bill, and House report thereon (H. Rept. 1051), 
recently reported out of the House Interstate and Foreign Commerce 
Committee amending section 309 (c). 

(The documents above referred to follow :) 


[H. R. 5614, 84th Cong., Ist sess. ] 


A BILL To amend the Communications Act of 1934 in regard to protests of grants of 
instruments of authorization without hearing 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That subsection (c) of section 309 of the Com- 
munications Act of 1934, as amended, is amended to read as follows: 

“(c) When any instrument of authorization is granted by the Commission 
without a hearing as provided in subsection (a) hereof, such grant shall remain 
subject to protest as hereinafter provided for a period of thirty days. During 
such thirty-day period any party in interest may file a protest under oath directed 
to such grant end request a hearing on said application so granted. Any protest 
so filed shall be served on the grantee, shall contain such allegations of fact 
as will show the protestant to be a party in interest, and shall specify with 
particularly the facts relied upon by the protestant as showing that the grant 
was improperly made or would otherwise not be in the public interest. The 
Commission shall, within thirty days of the filing of the protest, render a de- 
cision making findings as to the sufficiency of the protest in meeting the above 
requirements: and, where it so finds, shall designate the application for hearing 
upon issues relating to all matters specified in the protest as grounds for setting 
aside the grant, except with respect to such matters as to which the Commission, 
after affording protestant an opportunity for oral argument, finds, for reasons 
set forth in the decision, that, even if the facts alleged were to be proven, no 
grounds for setting aside the grant are presented. The Commission may in such 
decision redraft the issues urged by the protestant in accordance with the facts 
or substantive matters alleged in the protest, and may also specify in such 
decision that the application be set for hearing upon such further issues as it 
may prescribe, as well as whether it is adopting as its own any of the issues 
resulting from the matters specified in the protest. In any hearing subsequently 
held upon such avplication issues specified by the Commission upon its own 
initiative or adopted by it shall be tried in the same manner provided in sub- 
section (b) hereof, but with respect to issues resulting from facts set forth in 
the protest and not adopted or specified by the Commission, on its own motion, 
both the burden of proceeding with the introduction of evidence and the burden 
of proof shall be upon the protestant. The hearing and determination of cases 
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arising under this subsection shall be expedited by the Commission and pending 
hearing and decision the effective date of the Commission’s action to which 
protest is made shall be postponed to the effective date of the Commission’s 
decision after hearing, unless the authorization involved is necessary to the 
maintenance or conduct of an existing service, or unless the Commission affirma- 
tively finds for reasons set forth in the decision that the public interest requires 
that the grant remain in effect, in which event the Commission shall authorize 
the applicant to utilize the facilities or authorization in question pending the 
Commission’s decision after hearing.” 


{H. Rept. 1051, 84th Cong., 1st sess. ] 


AMENDING THE COMMUNICATIONS AcT OF 1934 IN REGARD TO PROTESTS OF GRANTS 
OF INSTRUMETS OF AUTHORIZATION WirHout HEARING 


The Committee on Interstate and Foreign Commerce, to whom was referred the 
bill (H. R. 5614) to amend the Communications Act of 1934 in regard to protests 
of grants of instruments of authorization without hearing, having considered the 
same, report favorably thereon with amendments and recommend that the bill do 
pass. 

The amendments are as follows: 

Page 2, line 13, after the word “Commission” insert “, after affording protestant 
an opportunity for oral argument,”’. 

Page 2, line 16, after the word “Commission” insert “‘may in such decision 
redraft the issues urged by the protestant in accordance with the facts or sub- 
stantive matters alleged in the protest, and”. 

Page 2, line 24, substitute the word “facts” for the word “‘matters”’. 

Page 2, line 25, substitute the words “adopted or specified” for the words 
“specifically adopted”. 

Page 2, line 25, after the word “‘Commission,”’ insert: “on its own motion,”. 


PURPOSE OF LEGISLATION 


This bill is intended to amend section 309 (c) of the Communications Act of 
1934 so as to prevent the abuse of the protest procedure, provided for therein, by 
persons who are primarily concerned with the furtherance of their own private 
economic interest, and who are in a position to use the existing provisions of the 
section to delay the institution of radio or television services which the Federal 
Communications Commission, without a hearing, has approved as being in the 
public interest. The bill intends to accomplish this purpose by . 

(1) Eliminating the necessity for holding full evidentiary hearings with | 
respect to facts alleged by a protestant which, even if proven to be true, 
would not constitute grounds for setting aside the grant which the Commis- 
sion has made; and 

(2) Giving the Commission some discretion to keep in effect the authoriza- 
tion being protested where the Commission finds that the public interest 
requires the grant to remain in effect. 


NEED FOR LEGISLATION 


Section 509 (c), which permits any “party in interest” to protest radio and 
television authorizations granted by the Commission without hearing, was 
enacted into law by the Communications Act amendments, 1952 

Congress, in enacting section 309 (c), attempted to provide a means whereby 
any “party in interest’ would have an opportunity to obtain a hearing before the 
Commission where he raises legitimate public interest considerations which indi- 
cate that the authorization granted should not have been made. In addition, the 
section was designed to maintain the status quo while the Commission held a 
hearing on the issues raised in the protest. If the Commission finds that the 
protestant is a “party in interest’ and that he has specified with particularity 
the facts, matters, and things which he relies upon, the statute requires that the 
application involved must be set for hearing on the issues set forth in the protest, 
as well as upon any other issues specified by the Commission. Pending the hear- 
ing and the Commission's decision on the protest, the Commission is required to 
postpone the effective date of the authorization which it has granted, unless the 
Commission finds that the authorization involved is necessary to the maintenance 
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or conduct of an existing radio or television service. In the latter event, this 
section authorizes the Commission to permit the authorization protested to 
remain in effect pending the Commission’s decision after a hearing. 

The protest provision has now been in effect for almost 3 years. On the basis 
of the experience with the existing provisions of the section, as presented during 
the hearings on this bill by the Federal Communications Commission as well as 
the other witnesses, including broadcasters and representatives of the Federal 
Communications Bar Association, your committee is convinced of the necessity 
for amending section 309 (¢). 

Two factors in particular necessitate the making of changes. 

First, court interpretations of section 309 (c) have created considerable 
doubt whether the Commission now has the authority to dispose of any protest 
without holding a full evidentiary hearing, once the protestant has shown himself 
to be a party in interest and has detailed his objection to the grant. Thus, a 
full evidentiary hearing may now be required although the facts alleged in the 
protest, even if true, would not be grounds for setting aside the grant. This 
results in a considerable and useless administrative burden on the Commission. 

Second, except in the case of an already existing service, the provisions of 
section 309 (c) make it mandatory for the Commission to stay the effectiveness 
of the protested grant pending the outcome of the full evidentiary hearing. As 
a result of such a stay the public may be deprived unnecessarily for a prolonged 
period of time of a new radio or television service. 

Third, the situation resulting from the first two factors is aggravated further 
by reason of the fact that broad classes of persons have standing as “parties in 
interest” to file protests. Not only may radio and television licensees protest 
grants of radio or television authorizations, respectively, but radio licensees may 
protest television grants and vice versa television licensees may protest radio 
grants, and even newspapers without radio interests which have alleged a threat 
of economic injury may protest radio or television grants. In many of these 
cases the protests are based on grounds which have little or no relationship to 
the public interest. 

While the classes of persons who have standing as “parties in interest” to file 
protests are very broad, the committee believes that the continuance of abuses 
of section 309 (c) can be curbed by the amendments to section 809 (c) proposed 
in this bill without attempting to limit such classes of persons. 

In order to meet the first factor mentioned above, the committee recommends 
that the statute be amended to make it perfectly clear that the Commission has 
the authority to dispose of protests without holding a full evidentiary hearing 
where the Commission finds that the facts alleged in the protest, even if proven 
true, would not constitute grounds for setting aside the grant being protested. 
This would give the Commission authority to demur to any or all of the issues 
raised by the protestant, and would be similar to a court’s authority to issue 
a summary judgment jin appropriate proceedings. This would serve to protect 
the public interest and to prevent the statute from being used merely as a vehicle 
to delay the institution of a competitive service. 

In order to meet the second factor mentioned above, the committee recom- 
mends that section 309 (c) be amended so as to empower the Commission, even 
where a full evidentiary hearing is ordered, to continue the protested authoriza- 
tion in effect if the Commission affirmatively determines that the public interest 
so requires and sets forth in its decision the reasons for such determination. 


EXPLANATION OF COMMITTEE AMENDMENTS 


The committee has amended the bill to provide that the Commission shall afford 
the protestant an opportunity for oral argument before it may eliminate as insuffi- 
cient any issue which has been raised. This amendment was proposed during 
the hearings on the bill by the Federal Communications Bar Association. The 
Commission has indicated that it has no objection to this requirement being writ- 
ten into the statute. 

Under the existing statute there has been some doubt as to the Commission’s 
authority to redraft the issues specified by the protestant in his protest. Such 
authority to redraft the issues is considered necessary since those set forth by the 
protestant may not accurately reflect the facts alleged in the protest and may 
include matters which are irrelevant to a determination as to whether the grant 
in question is in the public interest. The committee has amended the bill so as to 
(1) spell out the right of the Commission to redraft issues based on the facts 
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alleged in the protest, and (2) make it clear who has the burden of proof with 
respect to the issues in a protest hearing. The Commission has agreed to these 
changes, which were proposed by the Federal Communications Bar Association. 


FEDERAL COMMUNICATIONS COMMISSION, 
Washington 25, D. C., March 21, 1955 
Hon. SAM RAYBURN, 
Speaker of the House of Representatives, 
Washington 25, D. C. 

DraR Mr. SPEAKER: The Commission wishes to recommend for the considera 
tion of the Congress a proposed amendment to section 309 (c) of the Communica 
tions Act of 1934, as amended. A proposed bill is attached as an appendix to 
this letter. The objective of the proposed legislation is to clarify the so-called 
protest rule contained in section 309 (¢c) which was incorporated into the Com 
munications Act by the Communications Act Amendments, 1952 (66 Stat. 711), 
so as to obviate the use of the new procedure as a device for delaying radio-station 
grants which are in the public interest while at the same time retaining the rule’s 
primary objective of providing interested parties with a means by which they 
may bring to the Commission’s attention bona fide questions concerning grants 
made without hearing. The Commission proposed a bill to amend section 309 (¢) 
in the 83d Congress. It was introduced in that Congress as H. R. T7795, but no 
action on the bill was taken. 

Section 309 (¢c) now provides that all authorizations granted without a hearing 
shall remain subject to protest by any “party in interest” for a 30-day period 
The protest must show that the protestant is a party in interest and must specify 
with particularity the facts relied on to sustain the protest. Within 30 days from 
the date of filing of a protest, the Commission must determine whether the 
protest meets these requirements. If the Commission so finds, it is directed to 
set the application involved for hearing on the issues specified in the protest as 
well as such additional issues as the Commission may prescribe. The protestant 
has the burden of proof and the burden of proceedings with the evidence on issues 
set forth in his protest and not specifically adopted by the Commission. The 
Commission is directed to expedite protest-hearing cases, and the effective date 
of the Commission’s action protested is to be postponed until the Commission’s 
decision after hearing, unless the particular authorization is necessary to the 
maintenance or conduct of an existing service. 

The protest rule has resulted in substantial delays in the construction and 
operation of new television or radio stations authorized by the Commission 
without hearing. For any “party in interest” may file a protest and the term 
“narty in interest” has been held by the courts to include existing stations in the 
same service as the grantee who might be adversely affected economically by the 
grant. In addition, relevant court decisions appear to indicate that stations in 
other services or other persons who might suffer economic injury as a result of 
competition afforded by the new stations would be parties in interest entitled to 
protest. Furthermore, if the protestant shows himself to be a party in interest 
and details his objections to the grant, one interpretation of the present statute 
is that the Commission is required to designate the application for hearing on the 
issues specified in the protest and cannot dispose of the protest, as on demurrer, 
on the pleadings. The Commission has taken the position that where it finds 
that the matters raised by the protest would not require the grant to be set aside, 
even if the factual allegations are assumed to be proven, the protest may be dis 
posed of on the pleadings or, where substantial legal questions are involved, after 
oral argument on the legal issues, without designating the application for a full 
evidentiary hearing. However, it is recognized that the present language of 
section 309 (¢c) leaves in doubt the Commission’s authority to dispose of st 
on the basis of the pleadings or after oral argument. It is believed that the stat 
ute should be amended so as to make clear that the Commission has authority to 
demur to the pleadings, in order to insure that it would not be necessary to hold 
evidentiary hearings which could serve no useful purpose and which would there 
fore be contrary to the public interest by delaying the initiation of a new or 
improved radio service. Such hearings, it should be indicated, not only delay 
the effectiveness of the particular authorization involved but also occupy the 
time and efforts of members of the Commission’s limited staff who could otherwise 
be utilized in connection with other proceedings, including necessary hearings 
involving competitive television applications. 
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There is also some question under the present language of section 309 (c) as to 
whether the Commission must, in designating a protest for hearing, include the 
precise issues which the protestant has set forth regardless of the manner in which 
such issues have been drafted by the protestant. The Commission has held 
that where the protestant’s issues are drawn too broadly or include matters not 
covered by the facts relied on, it has the authority to redraft the issues to reflect 
accurately the substantive matters raised in the protest. Here again, however, 
the Commission's authority is not entirely free from doubt, and a clarifying 
amendment to the statute is considered appropriate. 

As indicated above, the final provision of section 309 (c) makes it mandatory 
for the Commission, once a protest has been granted, to postpone the effective 
date of the Commision’s action to which protest is made until the effective date 
of the Commission’s decision after the hearing on the protest. The only excep- 
tion to this mandatory stay provision is when the authorization protested is 
necessary to the maintenance or conduct of an existing service, in which event 
the Commission may authorize the use of the facilities in question pending the 
Commission’s decision after hearing. This has required staying the effectiveness 
of all authorizations for new facilities when protests have been granted, despite 
the fact that in some instances the public interest clearly required that the 
authorization remain in effect and the new service be inaugurated pending the 
outcome of the protest hearing. It is believed that an amendment is necessary 
which would give the Commission discretion to deny a stay in those cases where 
it can find on the record that the public interest clearly requires such action. 

In order to obviate these difficulties the enclosed proposal would amend section 
309 (c) to make clear that while any party in interest could protest a grant of a 
permit made without hearing, such protest would not automatically result in stay- 
ing the effectiveness of the grant or require a hearing regardless of the merits of 
the claims advanced by the protestant. Instead, the proposed new language would 
provide that within 30 days of the filing of such a protest the Commission, upon 
consideration of the protest, and any reply thereto, would issue a decision as to 
the legal sufficiency of the protest as to standing and the particularity of the 
matters alleged as grounds for setting aside the grant. In the event the Com- 
mission finds in the affirmative as to these matters, it would be required to desig- 
nate the application for hearing upon issues relating to all matters raised in the 
protest, except that the Commission could exclude such matters as to which it 
finds that, even if the facts alleged by the protestant were proven, they would 
not constitute grounds for setting aside the grant. The amendment further 
provides that if a protest is designated for hearing, the effective date of the grant 
shall be postponed, unless the authorization is necessary for the continuation of 
an existing service, or unless the Commission affirmatively finds, for specified 
reasons, that the public interest requires the grant to remain in effect. It is 
believed that the revised language would achieve the apparent objective of the 
protest rule in affording interested parties an opportunity to bring to the attention 
of the Commission questions about grants made without hearing and to obtain 
a determination thereon. At the same time, it would avoid the utilization of 
the protest rule as a device for delay on the part of competitors. 

The Commission, therefore, recommends that section 809 (c) should be amended 
as set forth in the attached proposed bill. The submission of this proposal to the 
Congress has been approved by the Bureau of the Budget. If there is any further 
information concerning this matter which the Commission can furnish, please do 
not hesitate to let us know. There are also attached the separate views of 
Commissioner Doerfer concerning this matter. 

By direction of the Commission: 

GEORGE C. MCCONNAUGHEY, Chairman. 


SEPARATE VIEWS OF COMMISSIONER JOHN C. DOERFER 


Commissioner Doerfer believes that section 309 (c) of the Communications 
Act should be repealed in its entirety. It is inconsistent with the philosophy of 
the act which seeks to provide for the public interest within the framework of 
competition. 

“Plainly it is not the purpose of the act to protect a licensee against competi- 
tion but to protect the public. Congress intended to leave competition in the 
business of broadcasting where it found it, to permit a licensee who was not 
interfering electrically with other broadcasters to survive or succumb according 
to his ability to make his programs attractive to the public” (the Sanders case, 
309 U.S. 470 (1940) ). 
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Experience has shown that section 309 (¢) demands an undue amount of Com 
mission time, is used primarily for delay by competitors, and accomplishes no 
useful purpose. In effect, it creates two attorneys general to protect the public 
interest, the FCC, and private parties. Governmental agencies are established 
upon the theory that they are competent and conscientious to protect the public 
interest. There is no more need for two attorneys general in such matters than 
for two district attorneys in a criminal case. 

If the Commission, through inadvertence, illegality, or impropriety, makes a 
grant, all that is necessary to protect the public interest is to call the Commis- 
sion’s attention to the facts and to submit evidence or indicate a source of pro 
bative evidence to protect the public interest. Misfeasance, if any, on the part 
of the Commission should be dealt with directly—not by the creation of an 
official kibitzer. The idea that the public should be denied a service pending 
selfish and self-serving maneuvers by competitors is wholly foreign to the Amer- 
ican concept of administrative agencies. These were created primarily to ex 
pedite matters. Section 309 (c) is an obstruction to the prompt expedition of 
many matters before the Federal Communications Commission. To illustrate: 
Recently, out of 1,400 minutes of deliberation by 7 members of the Commission, 
397 minutes were spent considering protest matters, or a total of 28 percent of 
full Commission time.. This constitutes a demand for an undue proportion of 
time on matters which eventually prove to contribute little, if anything, to the 
protection of the public interest. 


FEDERAL COMMUNICATIONS COM MISSIO 
Washinoton 25. D.C... June 27, 1955 
Hon. OREN HARRIS, 
Chairman, Subcommittee on Communications. 
Committee on Interstate and Foreign Commerce, 
United States House of Representatives, Washington 25, D. ¢ 

DEAR CONGRESSMAN Harris: In accordance with your suggestion at the hearing 
last Friday on H. R. 5614, the Commission has consulted with the Federal 
Communications Bar Association in an effort to determine whether we could 
reach agreement on some or all of the amendments to H. R. 5614 which the bar 
association had suggested. I am pleased to report success in these efforts. 

The Commission and the bar association have mutually agreed to accept for 
incorporation into H. R. 5614 the first two of the amendments suggested by the 
bar association and, at the same time, to eliminate as unnecessary the third and 
final suggestion. The effect of this agreement would be the introduction after 
the word “Commission” on line 13 of page 2 of the bill the following language: 

after affording protestant an opportunity for oral argument,” 

In addition, following the word “Commission” on line 16 of page 2 of the 
bill the following language would be inserted: “may in such decision redraft 
the issues urged by the protestant in accordance with the facts or substantive 
matters alleged in the protest,”. 

Finally, lines 24 and 25 of page 2 of the bill would be revised by substituting 
the word “facts” for the word “matters” in line 24, by substituting the words 
“adopted or specified” for the words “specifically adopted” in line 25, and by the 
addition of the words “on its own motion,” following the word: “Commission” 
in line 25, so that these two lines as revised would read as follows: “with respect 
to issues resulting from facts set forth in the protest and not adopted or specif.ed 
by the Commission on its own motion, both”, 

Both the Commission and, I understand, the bar association agree that the bill 
as so amended would go a long way toward eliminating the primary abuses in 
the protest procedure which have become evident in recent years. While Com 
missioner Doerfer would still prefer the complete repeal of section 309 (¢), as 
suggested in this separate testimony, he has authorized me to state that he 
believes the two amendments to H. R. 5614, which were agreed to by both the 
Commission and the bar association, are, in his opinion, proposals which at least 
go in the right direction. 

I wish to assure you that the Commission and its staff stand ready to give your 
committee such further assistance in connection with this legislation as it may 
desire. 

Sincerely yours, 
GeorGE C. MCCONNAUGHEY, Chairman. 
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FEDERAL COMMUNICATIONS Bar ASSOCIATION, 
Washington, D. C., June 27, 1955. 
Hon. OrEN Harris, 
Chairman, Subcommittee on Communications, 
Interstate and Forcigqn Commerce Committee. 


House of Representatives, Washington 25, D. C. 


Drak CONGRESSMAN Hargis: I understand that Chairman McConnaughey of 
the Federal Communications Commission is today sending you a letter reflecting 
the agreement which has been reached between the Federal Communications Bar 
Association and the Federal Communications Commission with respect to certain 
amendments to H. R. 5614 which had been proposed by the bar association. I 
was informed of the contents of this letter prior to its submission, and am happy 
to state that it correctly reflects the position and attitude of the bar association 
on this matter. 

We feel, as does the Commission, that H. R. 5614 as amended will avoid any 
Serious possibility of the protest procedure being abused in the future while at 
the same time affording adequate protection to interested persons who have bona 
fide matters to bring to the Commission's attention. And, like the Commission, 
the bar association stands ready to afford your committee such additional help 
concerning this matter as it may desire. 

Sincerely yours, 
Percy H. Russet, Jr., President. 


CHANGES IN EXISTING LAW 


In compliance with clause 38 of rule XIII of the Rules of the House of Repre- 
sentatives, changes in existing law made by the bill, as introduced, are shown as 
follows (existing law proposed to be omitted is enclosed in black brackets, new 
matter is printed in italics, existing law in which no change is proposed is shown 
in roman) : 


“SUBSECTION (C) OF SecTion 309 oF THE COMMUNICATIONS AcT OF 1934, As 
AMENDED 


“(e) When any instrument of authorization is granted by the Commission 
without a hearing as provided in subsection (a) hereof, such grant shall remain 
subject to protest as hereinafter provided for a period of thirty days. During 
such thirty-day period any party in interest may file a protest under oath 
directed to such grant and request a hearing on said application so granted. 
[Any protest so filed shall contain such allegations of fact as will show the 
protestant to be a party in interest and shall specify with particularity the facts, 
matters, and things relied upon, but shall not include issues or allegations 
phrased generally. The Commission shall, within fifteen days from the date of 
the filing of such protest, enter findings as to whether such protest meets the 
foregoing requirements and if it so finds the application involved shall he set 
for hearing upon the issues set forth in said protest, together with such further 
specific issues, if any, as may be prescribed by the Commission.] Any protest 
so filed shall be served on the grantee, shall contain such allegations of fact as 
will show the protestant to bea party in interest, and shall specify with particu- 
larity the facts relied upon by the protestant as showing that the grant was im- 
properly made or would otherrise not be in the public interest. The Commis- 
Sit shall, within thirty days of the filing of the protest, render a decision making 
findings as to the sufficiency of the protest in meeting the above requirements; and, 
where it so finds, shall designate the application for hearing upon issues relating to 
all matters specified in the protest as grounds for setting aside the grant, except 
with respect to such matters as to which the Commission finds, for reasons set 
forth in the decision, that, even if the facts alleged were to be proven, no grounds 
for setting aside the grant are presented. The Commission may also specify in 
such decision that the application be set for hearing upon such further issues as 
it may prescribe, as well as whether it is adopting as its own any of the issues 
resulting from the matters specified in the protest. In any hearing subsequently 
held upon such application [all] issues specified by the Commission upon its own 
initiative or adopted by it shall be tried in the same manner provided in sub- 
section (b) hereof, but with respect to [all] issues resulting from matters set 
forth in the protest and not specifically adopted by the Commission, both the 
burden of proceeding with the introduction of evidence and the burden of proof 
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shall be upon the protestant The hearing and determination of cases arising 


under this subsection shall be expedited by the Commission and pending hearing 
and decision the effective date of the Commission’s action to which protest is 
made shall be postponed to the effective date of the Commission’s decision after 
hearing, unless the authorization involved is necessary to the maintenance or 


conduct of an existing service, or unless the Commission affirmatively finds for 
reasons set forth in the decision that the public interest requires that the grant 
remain in effect, in which event the Commission shall authorize the applicant 
to utilize the facilities or authorization in question pending the Commission’s 
decision after hearing.” 


COLUMBIA BROADCASTING SYSTEM 
Washington, D.C... Julu 6. 19565. 
Hon. JOHN ©. PASTORE 


Chairman, Subcommittee on Communications, Senate Interstate and For 
eign Commerce Committee, United States Senate, Senate Office Building, 
Washington, D. C. 

Dear Str: We take this opportunity to submit our views on the proposed 


amendment of section 309 (¢) of the Communications Act, as embodied in S. 1648 

We believe that revision of that section is both necessary and desirable in order 
to minimize the delay involved in the final disposition of applications for licensed 
facilities and to lessen the administrative burden imposed upon the Commission 
and its staff as a result of the present protest provisions of section 309 (©) 

Such minimizing of delay and reduction of administrative burden should 
assist the Commission in making additional and improved facilities available to 
the public more promptly. In our judgment the proposed amendment would allow 
the Commission a wider discretion in its treatment of protests and, at the same 
time, adequately protect the legitimate interests of protesants 

The proposed amendment is intended to accomplish three things: 

1. To modify the present mandatory requirement that, except where an existing 
service is involved, the effective date of Commission action must be postponed 
where it is protested, so that the Commission could exercise discretion where it 
is in the public interest to deny such a postponement. 

2 To clarify the Commission’s authority to redraft issues raised by a pro 
testant and to permit the Commission to specify such further issues as it may 
prescribe. 

3. To clarify the Commission’s authority to treat the allegations of a protest 
as if on demurrer and to exclude from the issues designated in the hearing 
order those matters which, even if established, would not require the grant to be 
set aside. 

Clarification of the Commission’s authority with respect to the last-mentioned 
objective of the amendment is particularly appropriate in view of the recent 
decision of the Court of Appeals for the District of Columbia in Clarkshurg 
Fublishing Co. v. F.C. C., UU: &.. Anp BC. (No. 12441, decided June 9, 
1955), as a result of which for all practical purposes it appears that the present 
language of the act requires a full evidentiary hearing and does not permit the 
demurrer approach employed by the Commission in that case, 

At the congressional hearings on the 1952 amendments to the act, which added 
the present provisions of 309 (c), CBS testified that to define the term “party 
in interest” so as to include those persons who might suffer economic injury 
as a result of a grant appeared contrary to the philosophy of free competition 
existing in our system of broadcasting and that such an enlargement of the class 
eligible to protest would unduly burden the administrative processes of the 
Commission and delay the prosecution of its business. To a considerable extent 
those predictions have proved true and the restrictive provisions of 309 (c) have 
hindered the development of broadcasting and other services. 

While the proposed amendment does not limit the term “party in interest” so 
as to exclude therefrom those persons who might suffer economic injury as a 
result of a grant, in our judgment the amendment would permit the Commis- 
sion to deal more effectively with protestants whose sole purpose is to impede 
the establishment of competing services. In this connection it is noted that 
Commissioner Doerfer has suggested that section 309 (c) be repealed in its 
entirety. We believe that consideration should also be given to this proposal 
particularly if the provision of the act relating to rehearings (sec. 405) were 
amended to require the Commission to act expeditiously on petitions for rehear- 
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ing. The legitimate interests of protestants would thus remain protected and the 
potentiality of delay in the establishment of new facilities would be further 
minimized. 
If we can provide any additional information in connection with the matter, 
please do not hesitate to ¢ all upon us. 
Respectfully submitted. 
Eart H. GamMons. 


SCHARFELD, JONES & Baron, 
Washington, D. C.. July 6, 1955. 
Hon. Joun O. PASTORE, 
Chairman, Subcommittee on Communications, 
United States Se nate, Washington, D. ©. 

DAR SENATOR PASTORE: I am now and have been for 25 years an active prac- 
titioner before the Federal] Communications Commission and its predecessor, 
Federal Radio Commission. During that period I have served as chairman 
of committees of the Federal Communications Bar Association and of the Amer- 
ican Bar Association. dealing with procedural] aspects of Commission regulation, 
I am also a past president of the Federal] Communications Bar Association 
and am presently a partner in the law firm of Scharfeld, Jones & Baron, with 
offices in the National Press Building, Washington, D.C. 

Having been involved on both sides of matters arising under section 309 (ce) 
of the Communications Act, I am fully aware of its benefits and deficiencies, 
and of the need for revision. I have prepared the attached statement which 
might be of some assistance to the committee in its consideration of S. 1648, 
particularly insofar as it supplements the Senate bill by proposing procedural 
reforms intended to eliminate present abuses in the protest-hearing process. 
I should be pleased to have this statement incorporated in the hearing record 
made before your committee, 

Sincerely, 
ARTHUR W. ScCHARFELD. 


STATEMENT OF ARTHUR W. S¢ HARFELD IN CONNECTION WirH §S. 1648 anp HH; R. 
5614 To AMEND SECTION 309 (¢) oF THE COMMUNICATIONS AoT OF 1934 


I. HISTORY OF s. 1648 AND H. R, 5614 


1. The Commission in a recent letter to the Vice President (F¢ ‘C-15677), and 
for the reasons set forth therein, recommended certain amendments to section 
309 (c) (protest procedures) of the Communications Act. The Commission's 
proposed redraft of section $09 (¢) Which effectuated the said changes was 
incorporated as the text of S. 1648 and H. R, 5614 here under consideration. 

Section 309 (¢) in its present form’ was enacted into law as part of a com- 
prehensive revision of Commission procedures. both its internal structure and 
its administrative and appellate processes, contained in Public Law No. 554 
(82d Cong.) effective July 16, 1952, (66 Stat. 715), known colloquially as the 
McFarland Act amendments of 1952, This act was “the end product of more 
than a decade of congressional investigations. Studies, hearings, and reports 
by committees in both Houses of Congress,” ? including a total of 45 days of 
hearing comprising 3,700 pages of testimony by over 145 witnesses. The amend- 
ments Were unanimously supported by every broadcast interest which testified, 
and a majority of them by the FCC itself. Section 309 (c) protest procedures 
were and had always been a prime component of such procedural reforms. 

Section 309 (¢) provided “a method whereby any person, who has the right to 
challenge the legality or propriety of such grant by appeal from the Commis- 
sion’s decision, can make this complaint first before the Commission—a guaranty 
which the present law does not contain” and the need for which “has been clearly 

1 With the sole exception of the time limitation within which the Commission is required 
to act upon protests. originally 15 but now 20 days pursuant to a 1954 statutory revision. 

“Senate Report on Communications Act amendments, 1952 (S§. 658), contained in 1 
Pike & Fischer Radio Regulation (RR) 10:271. §S. 658 was identical to two prior bills, 
S. 1973 and H. R. 4251 passed unanimously by the Senate in 1949 and 1950, respectively, 

5 Levislative Proposals for a protest procedure had initiated as early as 1940 (FH. R. 
5497, 77th Cong.). as drafted and sponsored by the Federal Communications Bar, and had 
evolved with only minor modification through a Series of successive legislative proposals 
to present 309 “(c) These statutory provisions were intended to replace a similar 
administrative protest procedure adopted by the Federal Radio Commission in 1931 and 
continued in effect by it and its successor Communications Commission until mid-1939, 
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demonstrated by experience.’* These long-sought procedures thus afforded an 
opportunity for adversely affected parties in interest (as defined in prior judicial 
decisions) to obtain adminstrative review of Commission grants before extended 
litigation thereon, and while practicable relief from the challenged grant was 
still possible, namely, before actual construction of the facilities in question. 

It became clear, however, rather soon after its enactment that 309 (ec) was 
particularly susceptible of abuse and was being used for selfish, self uggrandize- 
ment by competitors of the forthcoming service to delay its establishment. Re 
sponsible critics have urged its use has been “primarily” for such purposes.° 
The recommended revisions of 309 (c) were intended “to obviate the use of the 
new procedure as a [delaying] device,” ° by limiting and expediting the protest 
hearing, while retaining the basic objectives and essential justice of these pro- 
cedures. (See also sec. III of the special report.) 

Recent judicial developments make even clearer the need for legislative refor 
mation of 309 (¢). The United States Court of Appeals (D. C.) has in Clarks 
burg Publishing Company v. F.C. C. ( F. 2d —, 12 RR ), decided June 9, 1955, 
struck down as improper the Commission's use in that case of the demurrer pro 
cedure and oral argument on protest in place of a full evidentiary hearing (the 


very processes used by the Commission to limit and expedite protests) and cast 
considerable doubt as to the propriety of such processes with any protest, cer- 
tainly one in which “there are unresolved factual issues.” (See also sec LV, 


(a) and (b) of the special report.) Asa result of the Clarksburg decision, legis 
lation of an enabling rather than a clarifying nature is required to authorize 
Commission use of those recommended processes, so as to prevent private, com 
petitive abuse of the protest procedures, 


Il, SUMMARY OF STATEMENT OF POSITION WITH RESPECT TO SECTION 09 (@) 


2. Briefly stated, it is my personal view based on practical experience that 
amendatory reform of section 309 (c) is urgently required ; that the amendments 
proposed thereto by the Commission should be adopted en toto with the exception 
of one revision necessary for purposes of clarification ; that, however, the Com- 
nission’s preposals do not go sufficiently far in accomplishing the necessary 
reforms, so that certain other amendments herein recommended should be adopted 
for their achievement; and that section 309 (¢) receive continuing close observa- 
tion in the future to insure that its application be and remain in the public 
interest. 


Ill, BACKGROUND OF NEED FOR REVISION OF SECTION 309 (@€) 


5. The protest provisions of section 309 (¢) of the ¢ ‘ommunications Act reflected 
long-felt need for and long-sought procedural reform of that organic ast. This 
statutory provision was designed to afford adversely affected parties an admin- 
istrative review of Commission grants prior to extended litigation thereon and 
prior to the fait accompli of construction under the challenged grant while practi- 
cable relief from asserted improper action was still available. It did so by com- 
manding fairly immediate Commission action on the protest and upon grant of 
the protest, by requiring preservation of the status quo through mandatory stay 
of the authorization pending hearing on and determination of the protest. By 
and large, it is safely asserted that the basic objectives of 309 (c) remain com- 
pelling today and that, in the absence of countervailing consi lerations, they dic- 
tate retention of this procedural remedy. 

4. At the same time it is universally recognized that procedural abuses and 
infirmities unknown and unanticipated at its enactment have attended the 3-year 
application of section 309 (c). These flaws have resulted from many and diverse 
factors. Thus, the fairly liberal interpretation of “parties in interest” by Com- 
mission and courts alike, giving standing on a slight showing of economic injury, 
has been a main factor. This, together with the mandatory stay and the absence 
of any effective limitations upon the scope of protest hearing, has resulted in the 
section’s use primarily as a competitive device for delaying purposes by existing 
interests against new services. Unfortunately, lengthy delays in establishment 
of such new services—already found to be in the public interest—has been the 
consequence. The 309 (¢) requirement for an expedited protest hearing 
obviously aimed at avoiding these delays—has resulted in nothing more than ft] 


Lit? 





‘Senate report, supra, sec. & 
* Commissioner Doerfer in his separate views to the recommended revisions of se 09 (©) 
® Commission's letter to the Vice President re recommended revisions 
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hearing initially being set on 15 days’ instead of 30 days’ notice: it has been 
totally ineffective in preventing such abuse and misuse of the protest procedures. 

5. If section 309 (c) is to be retained—and responsible and persuasive argu- 
ments have been made for its complete extinction ‘—these procedural disabilities 
now infecting it must be severely reduced, if not eliminated. Ways and means 
must be developed to achieve the twofold objective of retaining the admitted 
benefits of the protest rule in balance with reasonable and fair procedures for 
its effectuation. Without dispute, there is no room in the critical broadcasting 
field for the demonstrated harsh and inequitable procedural consequences of 
section 309 (c) that have too often benefited only the private interest at the 
expense of the public. 


I\ COMMENTS ON THE COMMISSION’S RECOMMENDED AMENDMENTS CONTAINED IN 


S. 1648 


6. The recommended amendments of the Commission set forth in S. 1648 take 
a necessary step toward procedural reform of 309 (cc). S. 1648 retains the 
essence and basic purposes of the protest procedure by maintaining the right 
of adversely affected parties to prior administrative review of their challenge 
to the authorization. At the same time it incorporates three basic reforms—all 
intended to limit the scope of the protest procedure and to further expedite it— 
in the aim of discouraging non-bona-fide protests filed merely for dilatory com- 
petitive purposes. These three reforms are, respectively, as follows: 

(a) Providing the Commission with a demurrer power to dismiss a protest as 
insufficient in law even if the asserted facts be presumed to be proved. This 
power would be utilized to deny groundless protests at the threshold, to make 
unnecessary the holding of an evidentiary hearing that would ultimately be mean- 
ingless. While the Commission already appears to possess such power under 
present 309 (c), and has in fact exercised it, a clarifying amendment to this 
effect appears advisable 

(d@) Providing the Commission with authority to redraft issues urged by pro- 
testant in accordance with and to bring them closer in line with the facts and 
substantive matters set forth in the protest. Here, too, such power would tend 
to expedite by confining any protest hearing within the reasonable bounds of 
the facts and matters alleged by protestant. The Commission should clearly be 
removed from the straitjacket (albeit in part of its own making*) purportedly 
binding it to specify self-serving issues urged by protestants on the broadest, 
most inclusive, and factually unrelated bases. Here, too, the Commission seems 
already to hold this power, but clarification thereof may be beneficial. 

However, revision of that portion of S. 1648 purportedly incorporating such 
Commission authority (i. e., p. 2, lines 18-19 and 21-25) is necessary to remove 
unfortunately misleading and ambiguous language that might well require 
unanticipated and harmful future construction of 309 (¢c). Briefly, S. 1648 fails 
to make the necessary, clear distinction between issues revised by the Commis- 
sion (referred to as “further issues as it may prescribe”) and those issues adopted 
by the Commission. It refers also (p. 2, lines 22-24) to a seemingly third and 
unrelated category of issue, i. e., those “specified by the Commission upon its 
own initiative.” Such ambiguity might well result in a construction overdigni- 
fying issues redrafted by the Commission, raising them to equal status with issues 
specifically adopted by it, a different specie entirely, and, consequently, shifting 
to applicant on such revised issues the burdens of going forward and of proof 
that accompany issues adopted by the Commission. 

Recommended language to accomplish the necessary rewording of S. 1648 is 
set forth in section 8 herein. 

(c) Providing the Commission with discretionary stay authority in place of 
the present mandatory stay requirement. The discretionary stay authority 
recommended by the Commission seems, at this stage of 309 (c) development, a 
reasonable compromise between those opposite positions calling for preservation 
of the mandatory stay in its existing form and those urging the total abandon- 
ment of any stay upon protest. It recognizes alike and seeks to make provision 
for the merits as well as the disadvantages of any maintenance of the status quo 
pending hearing upon the protest. At the same time, the provision is clearly one 

See the separate views of Commissioner Doerfer re recommended legislation affecting 
B09 (¢). 


® Much of the present difficulties with 309 (¢) might well have been averted by early, 
sound, and far-sighted Commission construction of it. 
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of limited discretion; it permits only some slight relaxation of the inflexible 
compulsion of mandatory stay that operated irrespective of facts and circum 
stances,” and it enables the Commission to refuse a stay in extraordinary instances 
in which, for reasons of need for service, equities between the parties, and the 
like, it would be contrary to the public interest, Such result is effectuated by 
language carefully providing for mandatory stay unless the Commission affirma 
tively and specifically finds otherwise. This language would expressly negative 
the exercise of an unrestricted administrative discretion without tangible criteria 
for its application that has often in the past resulted in complaints of arbitrary 
and inconsistent agency decisions. 


Vv. FURTHER RECOMMENDED AMENDMENT OF SECTION oo ‘ 

7. S. 1648 as it now stands, it is submitted, does not go far enough in reforma 
tion of present section 309 (¢) to minimize, if not eliminate, the unsalutary 
effects of delay in establishing a new service already found to be in the publie 
interest and in expeditiously resolving the issues raised by protest Whether 
the authorization is stayed, as will be the ordinary case under a revised 309 (e), 
or whether it remain in effect, every reason exists for reasonably limiting the 
scope of the protest procedure and expediting it in all feasible ways. Such 


limitation and expedition are thoroughly in accord with the fundamental objec 
tives and intention of section 309 (¢), as well as with sound administrative 
practice concerning this special procedural remedy 

S. To accomplish such objectives it is recommended that section 309 (e) be 
further amended as follows: 

“(c¢) When any instrument of authorization is granted by the Commission 
without a hearing as provided in subsection (a) hereof, such grant shall remain 
subject to protest as hereinafter provided for a period of 30 days During such 
30-day period any party in interest may file a protest under oath directed to such 
grant and request a hearing on said protest to the application so granted An\ 
protest so filed shall be served on the grantee, shall contain such allegations of 
fact as will show the protestant to be a party in interest, and shall include a 
complete and particularized statement of facts which protestant relies upon and 
erpects to prove as showing that the grant was improperly made or would other 
wise not be in the public interest. The Commission shall, within 30 days of the 
filing of the protest, render a decision making findings as to the sufficiency of 
the protest in meeting the above requirements; and, where it so finds, shall 
designate the protest for hearing upon issues relating to all facts specified in the 
protest as grounds for setting aside the grant, except with respect to such mat 
ters as to which the Commission finds, after oral argument by the parties thereon, 
and for reasons set forth in the decision, that, even if the facts alleged were to 
be proven, no grounds for setting aside the grant are presented. The*Commis- 
sion may in such decision redraft the issues urged by protestant in accordance 


with the facts or substantive matters alleged in the protest, may also specify in 
such decision that the protest be set for hearing upon such further issues as it 
may prescribe, as well as whether it is adopting as its own any of the issues 


resulting from the facts specified in the protest. In any hearing subsequently 
held upon such protest issues specified by the Commission upon its own initiative 
or adopted by it shall be tried in the same manner provided in subsection (b) 
hereof, but with respect to issues resulting from facts set forth in the protest 
and not adopted or specified by the Commission on its own initiative, both the 
burden of proceeding with the introduction of evidence and the burden of such 
proof shall be upon protestant, whose proof shall be limited to the material and 
relevant facts set forth in the protest. The hearing and determination of cases 
arising under this subsection shall be expedited by the Commission during all 
stages of the hearing process and shall be set for ds early a hearing or oral argu 
ment, as the case may be, as is reasonably feasible for the Commission. Pending 
hearing and decision the effective date of the Commission’s “action to which pro 
test is made shall be postponed to the effective date of the Commission’s deci 
sion after hearing, unless the authorization involved is necessary to the 
maintenance or conduct of an existing service, or unless the Commission affirma 
tively finds for reasons set forth in the decision that the public interest requires 
that the grant remain in effect, in which event the Commission shal! authorize 


— 


® Except, of course, with respect to the maintenance or conduct of an existing service as 
now provided in sec, 309 (c). 


65332 


—55——2 
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the applicant to utilize the facilities or authorization in question pending the 
Commission’s decision after hearing.” [Italics added to emphasize new or 
umended provisions discussed hereinbelow. } 

¥. It is believed that the above proposed revision of 309 (c) is the most effec- 
tive means of accomplishing the aforesaid twofold objective (i. e., preserving 
benefits of 309 (¢) as well as achieving its procedural] reform) for the following 
reasons: 

(a) It incorporates the intent and express language of the Commission’s 
recommended amendments and in every instance save one, in which proposed 
language is clarified to expressly provide for the Commission’s authority to 
revise the issues 

(4) It limits the scope of the protest hearing, reduces the coercive effects of 
any stay and expedites the protest hearing in a variety of ways. Principally, 
it does se by providing that any hearing held shall be upon the protest rather 
than upon the challenged authorization or on the application which the Commis- 
sion has already found to be in the public interest. Such provision for hearing 
on the protest makes clearer the unusual and limited nature of this remedy and 
expresses conceptually the burden otherwise put upon protestant in 309 (ec) of 
proving its case challenging the authorization." The protest, and not the already 
granted but stayed authorization, is to be heard. 

(ce) it provides for an oral argument before the Commission upon its con- 
sideration by demurrer of any protest. This would accord with the recent 
decision of the United States Court of Appeals (App., D. C.) in City of New York 
Wunioipal Broadcasting System (case No. 12465, decided May 5, 1955) that an 
applicant is entitled to such presentation by hearing or oral argument, on its 
application, the spirit and purport of which is properly applicable to Commis- 
sion consideration of and ruling upon protests. 

(dq) Its requirement that the Commission expedite a protest during all stages 
of the hearing process, and accordingly hear the protest as soon as reasonably 
feasible provides real substance and “teeth” to the present general requirement 
of expedition. The limiting factor on an early hearing would be the convenience 
and protection of the Commission and its processes rather than the needs of 
protestant whose presentation would in any event be limited to the facts of his 
protest and for which he should reasonably be prepared. Moreover, the provision 
is intended to stimulate such other procedural reforms in the interests of expedi- 
tion as the Commission may find to be consistent with fair and orderly process, 
accord with the special nature of the protest proceeding and be in the publie 
interest. Thus, the Commission should, upon enactment of this provision, review 
its rules governing hearings and upon reconsideration thereof may well establish 
a different and shorter timetable for filing findings, exceptions, replies, ete., for 
protest hearings than provided for comparative proceedings or full hearings on 
original applications. 

(e) It requires that the protest include a complete statement of the facts 
relied upon to challenge the grant and expected to be proved, and thereafter limits 
any hearing on said protest (where issues are not specifically adopted by the 
Commission) to proof of such asserted material and relevant facts. Here is 
perhaps the most effective means for limiting the scope of the protest hearing 
and minimizing the harmful delays occasioned by a stay or the requirements of 
a protest hearing, 

(1) Otherwise, under present and proposed section 309 (c) as construed by 
the Commission, protestant who merely demonstrates standing to protest, and 
alleges certain matters Substantively attacking the grant, is thereafter at hear- 
ing on the protest perfectly free to abandon its protest allegations of fact and 
matters at issue and unrestrainedly able to seek to develop wholly new facts 
designed to show for any hew reason whatever that the frant was not in the 
public interest. The protest thus serves as a mere foot in a door that is swung 
wide open at hearing. Delay is recognizedly to protestant’s private competitive 
advantage and since its counsel undoubtedly possesses the inventiveness char- 
acteristic of practitioners in this field, the hearing in this Way can be made to 
stretch an undue, if not interminable, period. Also in this way, the inherent 
slowness of the administrative process (requiring testimony, depositions, find- 
ereeateaapineaitiinen 

’The Commission has heretofore recognized the special limited nature of protest hear- 
ings: Thus, in Cherry & Webb Broadcasting Co., overruling protestant’s objection to its 
limiting the examiner's Initial decision to findings of fact, the Commission ¢ xpressly stated 
that “It must be emphasized that the hearing rizhts to be safeguarded to the paries in this 


proceeding are not those inhe rent in a comparative proceeding but are those stemming from 
the Commission's action under the sec, 309 (e) protest proceeding” (10 RR 181, 185). 
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ing, decisions, arguments, etc.) can be even further retarded Permitting pro 
testants at hearing to embark on “fishing expeditions” for a substantive case, 
309 (c) encourages the filing of sham protests merely for Competitive purposes 
of delay. Particularly is this true in the absence of any practically effective 
reprisal (such as filing bonds or payment of costs, etc.) for the filing of ground 
less protests. Even for protests bona fide in origin, however, the price paid 
for such delays, both in the public’s interest in a new service and permittees’ 
interest in expeditious determination of the issue raised, is excessive 

(2) The Commission in exercising its recommended power of demurrer to the 
protest would limit protestant to the facts asserted therein and rule upon the 
legal sufficiency of such facts. No reason exists why the subsequent hearing 
on the protest, assuming such legal sufficiency (and denial of the demurrer), 
should not likewise be limited to proof of the facts asserted therein 

(3) Not only is there presently need for such recommended revisions, but 
the legislative and administrative history of 309 (c) make clear that these pro 
visions (i. e., requiring a complete statement of facts in the protest and limiting 
the hearing to proof of such facts) were essential parts of the protest procedure 
from its very inception. They are then not newly derived provisions but rather 
original and natural restrictions upon the protest hearing in response to the early 
recognized need for its limitation and expedition. Present 309 (c¢) could have 
been so construed; irrespective thereof, 309 (c) should now be modified to ex 
pressly so provide. 

(4) Present 309 (c) stems from and is “substantially a redraft of certain 
regulations which were adopted by the Federal Radio Commission * * * and 
which were continued in effect by the present Commission for a period of time 
after its organization [until] repealed effective August 1, 1939." So stated the 
Federal Communications Bar Association comments to H. R. 5497 (77th Cong., 
2d sess.) “ drafted and sponsored by it, which was the original statutory pro 
posal for a protest procedure. This proposal evolved successively, and in sub 
stantially similar form, through legislation in subsequent Congresses until en 
acted in 1952." The antecedent Federal Radio Commission rule 45 and its 
counterpart Federal Communications rules 105.21 both expressly provided that 
the verified protest should contain “* * * 2. A terse yet complete statement of 
facts which protestant expects to prove upon the hearing * * *” (Emphasis 
added.) And the rules of both the FRC and FCC (rule 104.4) provided that upon 
protest the application involved “will be set for hearing in the same manner in 
which other applications are set for hearing.” It seems to have been the slight 
and seemingly not so intended change of language in present 309 (c) respecting 
issues adopted by the Commission (i. e., that they ‘shall be tried in the same 
manner provided in subsection (b) hereof”) that unwarrantedly led to the Com 
mission’s construction for a wide-open and unlimited protest hearing which so 
compellingly requires correction now. , 


VI. FUTURE APPLICATION OF REVISED SECTION 309 (C) 


Continuing close observation should be given the future application of a 
revised 309 (¢c) to insure that its benefits are not achieved at an undue cost 
and that its future retention in balance remains affirmatively in the public in 
terest. Should it prove impossible by such reforms as here suggested to eliminate 
the adverse effects of the stay and its maintenance of the status quo, the need 
for discarding this provision, and with it the entire protest procedure of 309 
(c), may have to be faced. 

VII. CONCLUSIONS 


(1) Section 309 (c) should be retained, but only in conjunction with proce 
dural reforms to eliminate abuses and misuses in the protest hearing process. 





1 Louis G. Caldwell’s comments on H. R. 5497 also stated that its protest procedure 
was “almost exactly the same phraseology” as found in the earlier FRC and FCC rule 

2 Briefly stated, the respective protest provisions of H. R. 5497 and subsequent S. 814 
(78th Cong., Ist sess.) were substantially identical (e. g., the Commission's comments on the 
former were expressly made applicable en toto to the latter, hearings on S. $14, at p. 9) 
later S 333 (80th Cong., 1st sess.) added the requirements that protestant bear the 
burdens of proof and proceeding with the introduction of evidence and that the protest 
hearing be expedited ; the following S. 1973 (Sist Cong., 1st sess.) and its almost identieal 
successor, S. 658 (S2d Cong., 1st sess.) dropped the formerly included definition of persons 
“adversely affected” by a grant without hearing and added requirements that protestant 
state facts with particularity and that the Commission find whether the protest met “the 
foregoing requirements” in order to provide for Commission demurrer to determine if the 
protest stated a justifiable cause of action, and finally S. 658 (82d Cong., Ist sess.) the 
so-called MeFarland Act amendments containing what is now see. 309 (¢) 
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(2) S. 1648 providing for revision of section 309 (¢) should be enacted; this 
includes its proposals for a discretionary stay, as well as the clarifications it 
seeks for its power of demurrer and for redrafting protest issues, the latte 
however first requiring clarification as to whether or not they are adopted as 


the Commission issues 
(3) The protest procedures should be limited and expedited to eliminate the 


delays in hearing and disposing of protests 

t) Any hearing should not be on the application but “on the protest” which 
should be required to set forth all of the facts on which protestant intends to rely 
and the hearing should generally be limited to proof of those material and 
relevant facts 

(5) Oral argument should be granted by the Commission upon its considera 
tion by demurrer of any protest 


Respectfully sul mitted 


Congressional Record, April as 1955} 


AMENDMENT OF COMMUNICATIONS AcT, RELATING TO PROTESTS OF GGANTS OI 
INSTRUMENTS OF AUTHORIZATION 


Mr. Magnuson. Mr. President, by request of the Federal Communications 
Commission, I introduce, for appropriate reference, a bill to amend section 309 
of the Communications Act of 1934, in regard to protests of grants of instru 
ments of authorization without hearing. 

I ask unanimous consent to have inserted in the Record at this point a 
letter from the Commission explaining the purpose of the proposed legislation. 

The PRESIDENT pro tempore. The bill will be received and appropriately re 
ferred: and, without objection, the letter will be printed in the Record 

The bill (S. 1648) to amend section 309 of the Communications Act of 1934, 
in regard to protests of grants of instruments of authorization without hearing, 
introduced by Mr. Magnuson (by request), was received, read twice by its title, 
and referred to the Committee on Interstate and Foreign Commerce. 

The letter presented by Mr. Magnuson is as follows :) 


FEDERAL COMMUNICATIONS COMMISSION, 
Washington, D. C., March 21, 1955. 
The Vick PRESIDENT, 
United States Senate, Washington, D. C. 

Dear Mr. Vick PRESIDENT: The Commission wishes to recommend for the con- 
sideration of the Congress a proposed amendment to section 309 (c) of the 
Communications Act of 1934, as amended. A proposed bill is attached as an ap 
pendix to this letter. The objective of the proposed legislation is to clarify the 
so-called protest rule contained in section 309 (¢) which was incorporated into 
the Communications Act by the Communications Act Amendments, 1952, 66 Stat. 
711, so as to obviate the use of the new procedure as a device for delaying radio 
station grants which are in the public interest while at the same time retaining 
the rule’s primary objective of providing interested parties with a means by 
which they may bring to the Commission’s attention bona fide questions concern- 
ing grants made without hearing. The Commission proposed a bill to amend 
section 309 (c) in the S8d Congress. It was introduced in that Congress as 
H. R. 7795. but no action on the bill was taken. 

Section 309 (¢) now provides that all authorizations granted without a hearing 
shall remain subject to protest by any “party in interest” for a 30-day period. 
The protest must show that the protestant is a party in interest and must specify 
with particularity the facts relied on to sustain the protest. Within 30 days from 
the date of filing of a protest, the Commission must determine whether the 
protest meets these requirements. If the Commission so finds, it is directed to 
set the application involved for hearing on the issues specified in the pretest as 
Well as such additional issues as the Commission may prescribe. The protestant 
has the burden of proof and the burden of proceeding with the evidence on issues 
set forth in his protest and not specifically adopted by the Commission. The 
Commission is directed to expedite protest hearing cases, and the effective date 
of the Commission’s action protested is to be postponed until the Commission’s 
decision after hearing, unless the particular authorization is necessary to the 
maintenance or conduct of an existing service. f 

The protest rule has resulted in substantial delays in the construction and 
operation of new television or radio stations authorized by the Commission 
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without hearing. For any “party in interest” may file a protest and the term 


“party in interest” has been held by the courts to include existing stations in 
the same service as the grantee who might be adversely affected economically by 
the grant. ‘In addition, relevant court decisions appear to indicate that stations 


in other services or other persons who might suffer economic injurs as a result 
of competition afforded by the new stations would be parties in interest entitled 
to protest Furthermore, if the protestant shows himself to be a party in interest 
and details his objections to the grant, one interpretation of the present statute 
is that the Commission is required to designate the application for hearing on 
the issues specified in the protest and cannot dispose of the protest, as on demur 
rer, on the pleadings. The Commission has taken the position that where it 
finds that the matters raised by the protest would not require the grant to be 
set aside, even if the factual allegations are assumed to be proven, the protest 
may be disposed of on the pleadings or, where substantial legal questions are 
involved, after oral argument on the legal issues, without designating the applica 
tion for a full evidentiary hearing. However, it is recognized that the present 
language of section 309 (¢) leaves in doubt the Commission’s authority to dispose 
of a protest on the basis of the pleadings or after oral argument It is believed 
that the statute would be amended so as to make clear that the Commission has 
authority to demur to the pleadings, in order to insure that it would not be 
necessary to hold evidentiary hearings which could serve no useful purpose and 
which would therefore be contrary to the public interest by delaying the initiation 
of a new or improved radio service. Such hearings, it should be indicated, not 
only delay the effectiveness of the particular authorization involved but also 
occupy the time and efforts of members of the Commission’s limited staff who 
could otherwise be utilized in connection with other proceedings, including 
necessary hearings involving competitive television applications 

There is also some question under the present language of section 
whether the Commission must, in designating a protest for hearing, include the 
precise issues which the protestant has set forth regardless of the manner in 
which such issues have been drafted by the protestant. The Conmission has held 
that where the protestant’s issues are drawn too broadly or include matters not 
covered by the facts relied on, it has the authority to redraft the issues to reflect 
accurately the substantive matters raised in the protest. Here again, however, 
the Commission's authority is not entirely free from doubt, and a clarifying 
amendment to the statute is considered appropriate. 

As indicated above, the final provision of section 309 (¢) makes it mandatory for 
the Commission, once a protest has been granted, to postpone the effective date of 
the Commission’s action to which protest is made until the effective date of the 
(ommission’s decision after the hearing on the protest. The only exception to this 
mandatory stay provision is when the authorization protested is necessary to the 
maintenance or conduct of an existing service, in which event the Commission may 
authorize the use of the facilities in question pending the Commission’s decision 
after hearing. This has required staying the effectiveness of all authorizations 
for new facilities when protests have been granted, despite the fact that in some 
instances the public interest clearly required that the authorization remain in 
effect and the new series be inaugurated pending the outcome of the protest hear- 
ing. It is believed that an amendment is necessary which would give the Com- 
mission discretion to deny a stay in those cases where it can find on the record 
that the public interest clearly requires such action. 

In order to obviate these difficulties the enclosed proposal would amend section 
309 (¢) to make clear that while any party in interest could protest a grant of a 
permit made without hearing, such protest would not automatically result in 
staying the effectiveness of the grant or require a hearing regardless of the 
merits of the claims advanced by the protestant. Instead, the proposed new lan- 
guage would provide that within 30 days of the filing of such a protest the Com 
mission, upon consideration of the protest, and any reply thereto, would issue a 
decision as to the legal sufficiency of the protest as to standing and the particu- 
larity of the matters alleged as grounds for setting aside the grant. In the event 
the Commission finds in the affirmative as to these matters, it would be required 
to designate the application for hearing upon issues relating to all matters raised 
in the protest, except that the Commission could exclnde such matters as to 
which it finds that, even if the facts alleged by the protestant were proven, they 
would not constitute grounds for setting aside the grant. The amendment further 
provides that if a protest is designated for hearing, the effective date of the grant 
shall be postponed, unless the authorization is necessary for the continuation of 


300 (¢) as to 
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an existing service, or unless the Commission affirmatively finds, for specified rea- 
sons, that the public interest requires the grant to remain in effect. It is believed 
that the revised language would achieve the apparent objective of the protest 
rule in affording interested parties an opportunity to bring to the attention of the 
Commission questions about grants made without hearing and to obtain a deter- 
mination thereon. At the same time, it would avoid the utilization of the protest 
rule as a device for delay on the part of competitors. 

The Commission, therefore, recommends that section 309 (¢c) should be amended 
as set forth in the attached proposed bill. The submission of this proposal to the 
Congress has been approved by the Bureau of the Budget. If there is any further 
information concerning this matter which the Commission can furnish, please 
do not hesitate to let us know. There are also attached the separate views of 
Commissioner Doerfer concerning this matter. 

GEORGE C. MCCONNAUGHEY, 
Chairman. 


SEPARATE VIEWS OF COMMISSIONER JOHN C. DOERFER 


Commissioner Doerfer believes that section 309 (c) of the Communications 
Act should be repealed in its entirety. It is inconsistent with the philosophy of 
the act which seeks to provide for the public interest within the framework of 
competition. 

“Plainly it is not the purpose of the act to protest a licensee against competition, 
but to protect the public. Congress intended to leave competition in the business 
of broadcasting where it found it, to permit a licensee who was not interfering 
electrically with other broadcasters to survive or succumb according to his ability 
to make his programs attractive to the public.” (The Sanders case (309 U. S. 
470 (1940) ).) 

Experience has shown that section 309 (c) demands an undue amount of Com- 
mission time, is used primarily for delay by competitors, and accomplishes no 
useful purpose. In effect, it creates two attorneys general to protect the public 
interest, the FCC, and private parties. Governmental agencies are established 
upon the theory that they are competent and conscientious to protect the public 
interest. There is no more need for two attorneys general in such matters than 
for two district attorneys in a criminal case. 

If the Commission, through inadvertence, illegality, or impropriety, msakes a 
grant, all that is necessary to protect the public interest is to call the Commis- 
sion’s attention to the facts and to submit evidence or indicate a source of proba- 
tive evidence to protect the public interest. Misfeasance, if any, on the part of 
the Commission should be dealt with directly, not by the creation of an official 
kibitzer. The idea that the public should be denied a service pending selfish and 
self-servicing maneuvers by competitors is wholly foreign to the American con- 
cept of administrative agencies. These were created primarily to expedite mat- 
ters. Section 309 (c) is an obstruction to the prompt expedition of many mat- 
ters before the Federal Communications Commission. To illustrate: Recently 
out of 1,400 minutes of deliberation by 7 members of the Commission 397 min- 
utes were spent considering protest matters, or a total of 28 percent of full Com- 
mission time. This constitutes a demand for an undue proportion of time on 
matters which eventually prove to contribute little, if anything, to the protec- 
tion of the public interest. 


JUSTICE DEPARTMENT, 
June 28, 1955. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

DEAR SENATOR: This is in response to your request for the views of the Depart- 
ment of Justice concerning the bill (S. 1648) to amend section 309 of the Com- 
munications Act of 1934, in regard to protests of grants of instruments of authori- 
zation without hearing. 

The bill would amend subsection (c) of section 309 of the Communications Act 
of 1934 (47 U. S. C. 309), which provides for the filing of protests to licenses 
granted, pursuant to section 309 (a), without a hearing. Under the present provi- 
sions of section 309 (c) the filing of such a protest postpones the effective date of 
the authoriziation until after hearing and decision by the Commission unless the 
authorization involved is necessary to the maintenance or conduct of an existing 
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service, in which event the Commission shall authorize the applicant to utilize 
the authorization pending the Commission’s decision. The bill would change 
the existing law so as to permit the applicant to use the authorization not only 
when the use thereof is necessary to the maintenance or conduct of an existing 
service, but also if the Commission finds that the public interest requires that 
the grant remain in effect. 

Whether the bill should be enacted involves a question of policy concerning 
which this Department prefers to make no recommendation. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely, 
WILLIAM P. ROGERS, 
Deputy Attorney General. 


RocHESTER, N. Y., June 
Senator WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

DEAR SENATOR MAGNUSON : To amend section 809—-C of the Communications Act 
would be to deprive every radio and television broadcaster of a full and fair 
hearing before the Federal Communications Commission on the issues pertinent, 
in the event any ruling of the Federal Communications Commission adversely 
affected the economic or other conditions of such radio stations. I urgently 
request that the committee make a thorough study of the legislative history of 
section 309-C and the recommendations of the Federal Communication Com 
mission’s Bar Association in favor of the enactment of back in those hearings 
held before your committee in the early 1940's. Section 309—-C. One who would 
monopolize radio in Rochester as testified before your committee in favor of 
amending 309-C and in so testifying may seriously mislead your committee 
regarding the facts of this section. I am enclosing a statement made over 
my station, WSAY, in answer to a newspaper article published this morning by 
the Gannett Newspapers, owners of WHEC-TYV, regarding the amendment of 
309-C. I would appreciate an opportunity to further point out the seriousness 
of this situation before your committee prior to the closing of the record in this 
bill. To amend 3809-C is to allow further monopolization of an industry which 
today is already on its way to total monopolization by a few who would control 
the most powerful medium of expression, public opinion, and enlightenment 

Respectfully, 
Gorpon P. Brown, 
President, Radio Station WSAY 


STATEMENT BY Mr. Gorpon P. BROWN, GENERAL MANAGER OF RADIO STATION 
WSAY, RELATIVE TO TELEVISION IN ROCHESTER 


Mr. Gordon P. Brown, owner and operator of radio station WSAY, has been a 
champion of legislation to bust the trusts and monopolies in the radio and T\ 
field and as a trustbuster, Mr. Brown has been called all kinds of names by those 
who would monopolize the radio field. 

Recent testimony given before a Senate committee by Mr. Ervin Lyke, general 
manager of radio and TV station WVET, was another effort to confuse the Sen 
ate and the people of Rochester that Mr. Brown proposes to shut down the 
operation of channel 10 TV in Rochester, and that Mr. Brown because he is a 
trustbuster, is the “bad boy” of radio. 

We at WSAY wish to state that Mr. Brown at no time proposes to shut down 
channel 10 TV in Rochester. 

Since channel 10 is now used by WVET who is testifying before the Senate 
Committee and WHEC, the Gannett newspaper chain, who has published a large 
article on Mr. Lyke’s misleading testimony, we find WVET making the bullets 
and the Gannett newspaper chain firing them at Mr. Brown, the owner of WSAY 

To set the people of Rochester right regarding channel 10, Mr. Brown wishes to 
call these facts to the attention of Rochesterians and let them decide the issues 

As early as 1948 WSAY prepared an application to be filed for a television 
station in Rochester. WSAY at that time requested permission of WHAM, who 
purchased Pinnacle Hill, to use the hill, for WHAY’s television station. WHAM, 
contrary to the FCC rulings, refused permission for WSAY to use Pinnacle Hill, 
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while at the same time offering the use of the hill to WSAY’s competitors. Here 
we find WHAM preventing WSAY from even filing for a television station as far 
back as 1948 

WSAY, realizing that it could not break the monopoly WHAM had on the use 
of Pinnacle Hill, bought its own plot on Pinnacle Hill, which plot on Pinnacle 
Hill is landlocked by WHAM’s property. WSAY has periodically attempted 
to negotiate with WHAM for the use of an existing roadway to WSAY’s Pinnacle 
Hill property, but only a short time ago WHAM refused to negotiate with 
WSAY for such use of the roadway, while in the past WHAM has allowed 
WHEC and WVET to not only use the roadway but WHAM’s land itself, and 
WHAM has also given the American Telephone & Telegraph Co, the use of this 
road. We now find WHAM preventing Mr. Brown of WSAY from constructing 
on his property on Pinnacle Hill a two-radio telephone service to automobiles, 
which service could be used by doctors to call them in their automobiles in the 
event they are needed in emergencies 

WHAM monopolizing Pinnacle Hill for themselves and their friends has 
prevented WSAY from using WSAY’s own property on Pinnacle Hill for a tele- 
vision station. At the present time all the other Rochester radio stations have 
television grants and these include WHAM, WHEC, WVET, WBBF, and WRNY. 

While WSAY was trying to negotiate with WHAM to get a roadway to WSAY’s 
property, WHEC and WVET were granted what is called a “quicky” television 
grant for channel 10 in Rochester. WSAY feels that this “quicky” grant is 
illeval, and has carried the case to the circuit court of appeals which court 
could declare that when and WVET’s grants were made contrary to law because 
WSAY was prevented from participating in a full and fair hearing before 
the Federal Communications Commission. 

Mr. Lyke of WVET has told the Senate committee in Washington that if the 
court rules in favor of WSAY, channel 10 may be taken off the air. Nothing 
could be farther from the truth. 

What Mr. Lyke failed to tell the Senators was that WSAY has already pre- 
sented a proposition to WHEC and WVET where, if the court ruled in favor of 
WSAY, WSAY was willing to become a partner in a special corporation held 
by the three stations, WHEC, WVET, and WSAY, which corporation would 
continue to operate channel 10 in Rochester. 

Under such an arrangement channel 10 would not leave the air. 

It is therefore clear that Mr. Lyke of WVET has left a false impression in 
the minds of the Senators, and at the same time is leaving the same false im- 
pression with the people of Rochester. 

WSAY will always operate in the publie interest and will always champion 
any law which will prevent monopoly from taking over our most important 
channels of public information, radio and TV. 

WSAY takes this opportunity to bring these facts to vou over the air because 
the only Rochester Daily Press owns WHEC and WHEC-TY, and refuses to 
bring the full facts to the people of Rochester, another example of monopoly of 
the press and radio. The Rochester Daily Press is always ready to publish 
information about radio station WSAY when such publication would be to the 
detriment of WSAY or to the advantage of WHEC and WHEC-TV. The 
Gannett newspapers published the recent article on TV without even calling 
Mr. Brown of WSAY and requesting his side of the story. 

In light of the above, we ask you, the people of Rochester, to determine the 
facts as to what is what in radio and TV in Rochester. 


THe SALINE BROADCASTING Co... IN¢ 
Saline. Mich... June 26, 1955. 
Senator CHARITIES POTTER 
Washington, D. C. 
Dear SENATOR Porter: We made application for a new radio broadcast station 
here in Saline last July 
The application was unusual in many ways; there are 14 men involved and 
they are a fine groun—all leaders in every civie endeavor in our area. They 
inelude the mavor of Saline who also serves as a county supervisor: the presi- 
dents of both Saline banks: our M. D. who is president of the Saline School 
foard and of the hospital association: a builder who has constructed more than 
2.000 homes in this area: a nationally known architect: etc. We all have one 
thing in common—we believe a well run radio station would be a real service and 
asset to Saline and to the surrounding area. 
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The application is top rate in every way; the best engineering; good progra 


ing. It would benefit many and hurt none Yet it has been blocked and stymied 
ut every turn 

First: The-station allocation rules were changed after our application had 
been accepted by the FCC and lay in their files awaiting action. ‘The rule change 
was not made retroactive and it invalidated our engineering and made it 
sary to have it all done over and also to acquire a new antenna site. At a sacrifice 
we did this. Section 3.28 (¢) (so-called 10-percent rule) 

Then: Our application was immobilized by two protests on electric 
ference. These were of the delaying type taking technical advantage of the rules 

In the first case, the protest involves interference amounting to one-three 
hundredths of 1 percent of the population living in the “normally protected con 
tour” of this station. 

In the second case, ninety-eight one-thousandths of 1 percent of the population 


heces 


l 


nite! 


is involved. 

This intereference is in the area around the proposed Saline towers and a 
long way from these stations. 

We also have two stations asking rather pathetically that we be denied a 
grant because we might hurt them economically. 

Next: The Canadians issued a grant on the frequency. As late as June 15, 
1955, the FCC knew nothing of this proposal and we had to proceed on informa 
tion in Broadcasting and Telecasting magazine of June 13, page 102, which gave 
June 24 as the date Canadian Broadcasting Corp. would consider London, Ontario, 
bid for 1290 ke. Therefore on June 16 we wired FCC Chairman McConnaughey 
(copy to you) for action. 


Now: We are waiting to see which way the Canadian directional antenna 
points before we know if we can continue our application. 
The Sealine proposal—representing thousands of dollars of expenditures in 


engineering and legal fees and great amounts of time and effort, has apparently 
heen superseded by this recent Canadian application. And the right of the Saline 
Broadcasting Co. to have its proposal even considered on its merits will be decide 
by pure luck. In which direction does the Canadian pattern point? 

May I draw yeur attention to two factors I believe handicap the FCC in its 
effort to administer this difficult and vital industry? 

1. It has become the fashion for existing radio stations to use the protest pro 
visions to delay or hamstring possible economic competitors, even when there 
is no actual concern about the engineering issues upon which the protest is based 

The rules allow stations to protest interference to their “normally protected 
contour” without specifying the degree. 

A station making one of these protests is assured of several things 

(a) The new applicant will have months, perhaps years, of delay. 

(b) The new applicant will have to spend heavily in preparation for a 
hearing. He may be forced to withdraw his application. 

(c) The application of the proposed station is defenseless in many ways 
while awaiting a hearing. It is possible and often likely that another appl 
cant out of the sales area of the protesting station will take up the frequency 
and so end the matter. 

The merit or justification of the protest is not weighed until the hearing is 
finished when perhaps any or all of points (@), (b), or (c) have come to pass 
and there is no further need for a hearing. 

This seems to defeat the intent of the Radio Act and to be an unwise and unfair 
procedure. 

If the FCC could have the authority and the means to evaluate these protests 
as they are received, designating the ones involving honest engineering problem 
for an early hearing and dismissing the commercially insipred strike protests 
without further ado, it would benefit us all. 

2. The policy between the United States and Canada on frequency allocation 
seems vacue. 

It would seem equitable if the Canadian applicants in competition with United 
States applicants were required to follow the same procedures. 

We were unable on June 15 to find in Washington any notice of this Canadian 
proposal on 1290 kilocycles which was later reported as a grant of June 6 

We wish to thank Mr. Raymond Anderson of your office for his kind interest 
while you were in Switzerland We would like to assure you of our appreciation 
for the many intelligent and courageous services you have given our State and 
Nation. 

Sincerely yours, 

Merepiru Bixsy, President 








Zz AMENDMENTS TO COMMUNICATIONS ACT OF 1934 


es 


SUSQUEHANNA BROADCASTING Co., 
York, Pa., July 5, 1955. 
Hon. JoHN D. PASTORE, 
Senate Office Building, Washington, D. C.: 

Senate to conduct hearings relative FCC proposal to modify present protest 
law (sec. 309 (c)). Since this section protects interests of smallest stations 
against encroachment by large operators urge that it be retained. Interesting 
to note that foremost FCC advocate is Commissioner Doefer whose record both 
formally and informally has been markedly favorable to established monopolistic 
interests. 

Louis J. ApPELL, Jr., President. 


AMERICAN BROADCASTING CoO., 
New York, N. Y., July 1, 1935. 


Re S. 1648. 


Hon. JOHN O. PASTORE, 
Senate Office Building, Washington D. C. 

My Dear Senator Pastore: American Broadcasting Co. urges the passage 
of S. 1648 to amend section 309 (c) of the Communications Act which was 
introduced by Senator Magnuson April 1, 1955, and is now pending before 
your subcommittee. 

The passage of this bill would be in the public interest since, in our opinion, 
it will reduce the number of frivolous protest applications and therey expedite 
the construction of additional television stations. 

Very truly yours, 
G. B. Zornauen, General Counsel. 


UNITED STATES SENATE, 
COMMITTEE ON BANKING AND CURRENCY, 
June 28, 1955. 
Hon. WARREN G. MAGNUSON, 
United States Senate, Washington, D .C. 

DrAR WARREN: I hope very much that you will give consideration to the views 
expressed in the enclosed letter from my friend, M. W. Armistead III, in con- 
nection with your consideration of S. 1648. 

With kindest regards, I am, 

Sincerely yours, 
A. Wiiiis RopertTson. 


Times-WorLD Corp., 
Roanoke, Va., June 23, 1955. 
Hon, A. WILLIS ROBERTSON, 
United States Senate, Washington, D. C. 

DrarR Senator: I have just been advised that the House Commerce Com- 
mittee’s subcommittee under Representative Harris will hear a proposal Friday, 
June 24, for a modification or repeal of section 309 (c) of the Communications 
Act. I also understand that Senator Magnuson’s subcommittee will take up 
this same legislation (S. 1648) probably next week. Times-World Corp. has a 
peculiar interest in this legislation. 

Approximately 3 years ago Times-World Corp. filed its application for channel 
7 in Roanoke. Under the Commission’s rules 190 miles separation is required 
for 2 stations on the same channel in this zone. At that time a grant had 
been made to WSPA-TYV, Spartanburg, 8. C., for channel 7 station on Hogback 
Mountain. This grant of transmitter site for Spartanburg was something less 
than 6 miles too close to Poor Mountain near Roanoke, far and away the most 
desirable transmitter location for a Roanoke station. We, therefore, were 
forced to file for a transmitter on Fort Lewis Mountain, which barely cleared 
the 190 miles separation requirement. 

While we were tied up in a hearing status, the FCC granted the Spartanburg 
station a modification of their television permit allowing them to broadcast from 
another transmitter site, on Paris Mountain. Paris Mountain is two hundred- 
odd miles from Poor Mountain, thus satisfies the separation requirement for 
channel 7 insofar as Roanoke and Spartanburg are concerned. 
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Two UHF stations, one in Anderson, 8. C., and another in Greenville, S. C 
protested on economic grounds this change in the Spartanburg transmitter site 
The protest was filed under section 309 (¢c) of the Communications Act The 
Commission denied the protest and made a final grant for the Paris Mountain 
site. The UHF stations appealed to the courts, and the case was remanded 
to the Commission for a hearing on the grounds that the protestants had not 
been given a proper hearing on their objections. 

In the meantime, Times-World Corp. was granted a construction permit for 
Fort Lewis Mountain. Immediately thereafter, there being no grant to the con 
flicting site on Hogback Mountain, Times-World Corp. filed for Poor Mountain 
inasmuch as we could serve a far greater number of people by broadcasting from 
this site. The Commission has declined to act on our application for Poor Moun 
tain until the Spartanburg case is resolved. The hearing in that case has 
recently been reopened, and the probability is that it will be a number of weeks 
and perhaps many months before that conflict is resolved finally 

In the meantime, in the interest of providing additional television service 
to Roanoke, Times-World Corp., at considerable financial sacrifice, has applied 
for and beemgranted special temporary authorization to broadcast on an interim 
basis from Mill Mountain in the city of Roanoke. This means that we will be 
serving for this interim period only about one-third of the territory that we 
will be able to cover from Poor Mountain 

I have given you this background of our situation to illustrate how section 
309 (c) has been utilized to delay and deny additional telvision service to the 
people in this area. The same has been true in other cases. 

My understanding is that the Commission is anxious to amend or repeal this 
section so as to preclude arbitrary and capricious use of the law to prevent 
competition in the television field. 

I hope very much that you will find time to investigate this situation and 
use your utmost effort and influence to correct a situation that is injuring not 
only the public interest but the whole broadcasting industry. 

I hope I will have the pleasure of seeing you at an early date 

With kindest personal regards and best wishes, I am, 

Cordially, 
M. W. ArmisTeap III, President 


WFEFAM-TYV, 
Lafayette, Ind., July 2, 1955 


Senator JOHN O. PAstTore, 
Nenate of the United States, 
Washington, D. C 

DEAR SENATOR PASTORE: We wish to strongly protest the FCC's prop sal “to 
modify the present laws thereby eliminating small stations the opportunity of 
protesting against straddling and inequalities.” 

We strongly recommend that you protect the small stations by voting against 
the FCC’s recommendation. Volumes of reasons have been presented both to 
the FCC and Senator Magnuson to substantiate our protest. 


Yours very truly, 
O. EK. RicHarpson, President 


Senator Pasrorr. Our first witness this morning is the Chairman 
of the Commission. We are very happy to have you here and you 
may proceed in any way you like. 


STATEMENT OF HON. GEORGE C. McCONNAUGHEY, CHAIRMAN, 
FEDERAL COMMUNICATIONS COMMISSION 


Mr. McConnaveuery. My name is George C. McConnaughey. | 
am chairman of the Federal Communications Commission. 

I am appearing here today to express the strong support of the 
majority of the Commission for S. 1648, a bill to amend section 309 
(c) of the Communications Act of 1934, as amended. 
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This bill was introduced at the request of the Commission and rep- 
resents probably the No. 1 item in the Commission’s legislative pro- 
gram for this year. We think action on this matter is urgent. 

As the committee is aware. the provisions of section 309 (c) with 
respect to filing protests against authorizations granted by the Com- 
mission without hearing were enacted into law as part of the Com- 
munications Act Amendments of 1952. Prior to the enactment of 
that provision, the Commission expressed a strong opposition to the 
protest procedure. 

We have now lived with the protest provision for approximately 
3 years, and this experience has confirmed the opinion of the Com- 
mission that the section is both undesirable and unnecessary. 

We believe that section 405 of the Communications Act. which 
provides for the filing of petitions for rehearings or reconsideration 
affords adequate opportunity for those with a legitimdte interest 
to call to the Commission’s attention any reasons or grounds why a 
erant made without hearing should be set aside. However, while a 
majority of the Commission is not opposed to Commissioner Doerfer’s 
view that the protest procedure should be abolished, we believe that 
section 309 (c) can be revised in such a way as to retain the basic ob- 
jectives of the protest procedure, and at the same time eliminate what 
we consider to be the objectionable features of the present law. 

The protest provision was enacted into law in order to provide 
a means whereby parties with a legitimate interest would have an op- 
portunity to raise and have decided substantial questions as to the 
validity of authorizations granted by the Commission without hearing. 

We are in agreement with this objective. In fact, both the Com- 
mission and the courts have long since interpreted section 405 of the 
act, which speaks solely in terms of rehearing to authorize any inter- 
ested party to seek reconsideration of Commission actions taken with- 
out hearing. 

However, it is the Commission’s opinion that section 309 (c) has 
opened the door to those who were primarily concerned not with the 
publie interest, but with their own private competitive interests. It 
has been used as an instrument of delay. and I might say that in many 
instances, it has proven to be a very effective instrument of delay by 
those who wish to protect their private interests by delaying the 
establishment of new radio and television services which would be 
in competition with them. 

The result has been that in many communities the public has been 
deprived for a considerable length of time of important new sources 
of radio and television services. Moreover, the hearings that have 
had to be held in protest cases have also involved considerable time 
and effort on the part of the Commission’s limited staff. 

It is our belief that some of these hearings have accomplished no 
useful purpose and that the public interest would be better served by 
having our staff devote its time to the multitude of other important 
proceedings pending before the Commission. 

IT should like to discuss with you what the Commission’s experience 
has been with respect to the various provisions of section 309 (c). 
In general, the Commission has tried to interpret the section in such 
a way as to achieve the flexibility which we believe that Congress 
intended in spite of the lack of any flexibility in the language of sec- 
tion 309 (c) itself. 
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However, those attempts to achieve flexibility and to prevent the 
protest procedure from being abused have, in a numver of important 
situations, been unsuccessful. The decisions of the court of appeals 
in those protest cases which have been appealed have taken an ex- 
tremely broad view of the classes of persons entitled to protest. ‘Those 
decisions have also cast considerable doubt as to the Commission’s 
authority to dispose of any protests which it finds to be insubstantial 
without affording the protestant a full evidentiary hearing or with- 
out staying the effect of the protested grant. 

First, let me discuss the provision of section 309 (c) which states 
that a protest may be filed by any party in interest. The term “party 
in interest” has been frequently interpreted by the courts not only in 
connection with the Communications Act, but also as it is used in other 
statutes. 

It is apparent from the court decisions that “party in interest” 
includes licensees or permitees of stations in the same radio service 
as the grantee, as well as licensees or permittes of stations in other 
radio services who might be adversely affected economically by the 
particular grant, and a recent court decision makes clear that the 
alleged economic effect necessary to achieve standing as a party in 
interest need not stem from direct competition with any particular 
market, but can result from the alleged economic effects stemming 
from the loss of the minute percentage of a station’s potential listen- 
ing audience hundreds of miles away. 

In addition, other persons wholly outside the field of radio or 
television who might suffer economic injury as a result of competition 
accorded by a new station are parties in interest with the standing 
to file a protest under section 309 (c). ' 

Thus, in a recent decision of the United States Court of Appeals 
for the District of Columbia, the court specifically agreed with the 
Commission’s reluctant determination that a newspaper in Clarks 
burg, W. Va., which alleged that it would suffer economic injury had 
standing as a party in interest to file a protest against the grant of a 
new television station in that city. | 

This illustrates quite clearly the broad interpretation which has 
been given to the party in interest concept. It has been suggested 
that in some cases the question of whether a person is, in fact, a party 
in interest, could, itself, be set for hearing either as a preliminary 
matter or as part of the hearing otherwise ordered, but even if this 
were legally permissible under the existing language of the section, 
which is none too clear, it would be self-defeating since it would result 
in the additional delay which the protestant usually is seeking and 
which we are trying to avoid. . 

I would like to point out, however, that the Commission’s proposed 
revision of section 309 (c) does not attempt to limit the term “party 
in interest.” 

Senator Pastore. Why? 

Mr. McConnaveney. Why does it not attempt to limit the term 
“party in interest”? 

Senator Pastore. If that seems to be the trouble, yes. 

Mr. McConnavucuey. We don’t think that that is the basic trouble. 
I don’t think the party in interest is the basic trouble. The main dif- 
ficulty has been that anybody can protest, and you must set it down 
for evidentiary hearing according to the Court of Appeals’ decisions. 
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It must be, regardless of whether it is a nebulous or an irrelevant 
issue, which they a nt to us, we must set it down for evidentiary 
hearing and thereby keep television from going to the public, 

Senator Pasrore. Well, the reason why I asked the question is be- 

‘ause you adopt the tone of criticism with relation to the board view 
or the broad interpretation given by the Circuit Court of Appeals. in 
determining who are parties in interest, and now you say that you 
want it broad. 

Mr. McConnavucuey. Possibly the wrong interpretation is given 
from that statement in that regard. I, personally, speak—and I 
don’t object too much to the | roadness of the party in inte rest, although 
they have said that a radio station, for example, would be hundreds 
of miles away, if it a even suffer the slightest loss of audience 
listening, had no connection particularly to the particular locality, 
was a party in interest and could object and, therefore, you would 
have to set it down for an evidentiary hearing. They have gone a 
good ways in that regard. 

Senator Pasrorr, But even in that situation, your proposed amend- 
ment does not limit a party in interest / 

Mr. McConnavuGuey. That is correct, except we do have the privi- 
lege, then, of deciding whether the objections are of any effect or 
worthy of note, and then we do not have to set it down for an evi- 
dentiary hearing. 

Senator Pasrorr. You may proceed. 

Mr. McConnavenry. The reason for this is that under the Com- 
mission’s proposal, the fact that a person is a party in interest would 
not have the critical importance that it does under the existing statute, 
for our experience indicates that the disabling factor which has made 
the protest rule so hard to live with is not so much the broad sweep 
of the term “party in interest” as the provisions of the section which 
afford too great privileges to a party in interest to hold up bona fide 
grants. 

Thus, it has been determined that the term “party in interest” is 
synonymous with the term “personal degree” or “whose interests are 
adversely affected” used in both sections 405 and 402 (a) with respect 
to rehearings in Court of Appeals. Yet no real difficulties have stem- 
med from the use sicaeeilie ama language in these two sections which 
do not provide for automatic hearings and stays a previously made 
grant. 

Thus, while adoption of Commissioner Doerfer’s suggestions to re- 
peal 309 (c) altogether might have the advantage of simplifying the 
procedure for administrative reconsideration of nonhearing actions, 
it would not, I am afraid, in the absence of additional amendments 
to section 402 (b) and 405, achieve his primary objective of eliminat- 
ing the so-called private Attorneys General. 

Under the Commission’s proposal, therefore, a party in interest 
would still be able to protest, but even if the protestant were found 
to be a party in interest and specified with particularity the matters 
relied upon, the Commission would not have to grant the protest if 
it was found that the facts alleged, even if proven, would not be 
grounds for setting aside the grant. 

The next important aspect of 309 (c) which I would like to discuss 
concerns the holding of hearings in protest cases. As you know, the 
existing section provides that if the ieee finds that the protes- 
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tant is a party in interest and has specified with particularity the 
facts, matters and things relied upon, the application in question shall 
be designated for hearing upon the issues set forth in the protest, 
together with such further specific issues, if any, as may be prescribed 
by the Commission. 

‘The hearing is to be tried in the same manner as provided in sub 
section (b) of section 309, which subsection, in turn, refers to a full 
hearing. 

Under this language, there is a grave doubt that the Commission 
now has the authority to dispose of a protest without an evidentiary 
hearing if the protestant has shown himself to be a party in interest 
and has detailed his objections to the grant. 

This is so even if the grounds alleged in the protest are clearly in 
substantial or raise questions solely of law or policy which could be 
decided directly by the Commission without the need for the delay 
consequent upon referring the case to an examiner, holding hearing, 
having the examiner issue an initial decision, and permitting the par- 
ties to file exceptions and briefs, all before the case comes before the 
Commission, itself. 

In other words, a hearing may now be required even where the 
Commission can determine from the pleadings that assuming all of 
the facts alleged in the protest are true, there are no grounds for setting 
aside the grant being protested. 

Under these circumstances, a hearing to determine the truthfulness 
of the allegations in the protest can serve no useful purpose what- 
ever, and because of the built-in stay provisions in the existing section, 
it means that the public must needlessly be deprived of a new radio 
or television service until after all of the proceedings are concluded. 

The result is that the public interest must, in many cases, be ignored 
and that the only beneficiary ef this procedure is the protestant who 
succeeds in postponing the establishment of a competing service. 

The Commission has, therefore, proposed that Congress authorize 
the Commission to eliminate from a protest hearing any issue cen- 
cerning which it finds that even if the facts alleged by the protestant 
were proven, they would not constitute grounds for setting aside the 
grant. 

In other words, the Commission would be given the authority to 
demur to any or all of the issues raised by the protestant. We think 
that this authority, akin to that of a court, to issue a summary judg- 
ment in appropriate proceedings, is absolutely essential if we are to 
prevent the protest procedure from being abused. 

If the Commission is given this authority, we believe that the public 
interest would be fully protected since a hearing would have to be 
held with respect to any factual issues which would affect the grant 
of the application in question, but at the same time would obviate 
the necessity for holding hearings on issues which do not require such 
factual proof. 

In this connection, I would also like to point out that the Com- 
mission is prepared to accept the amendment to S. 1648 proposed by 
the executive committee of the Federal Communications Bar Asso- 
ciation which would require that before the Commission demurred 
to any or all of the issues in a protest, the protestant would be afforded 
an opportunity to argue the legal and policy questions involved before 
the Commission on bond. 
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Senator Pasrore. Would that be within the 30-day period? When 
would they submit their oral arguments? 

Mr. McConnavueuey. It would be within the 30-day period. 

Senator Pasrore. Does your amendment say so? 

Mr. McConnavcuey. I don’t believe it does. 

Senator Pasrore. Well, I think if that is what you mean, you ought 
to put it in there. 


STATEMENT OF RICHARD A. SOLOMON, ASSISTANT GENERAL 
COUNSEL, FEDERAL COMMUNICATIONS COMMISSION 


Mr. Soromon. My name is Richard A. Solomon. I am Assistant 
General Counsel, sir. 

The amendment does not specify when the oral argument would 
be had, but the section, as amended, still specifies that the oral argu- 
ment would have to be expedited. I think it would be very difficult 
to have the oral argument within the 30-day period. 

We have found that even with the 30-day period, considering the 
various pleadings back and forth, that it is difficult to come out 
with the initial decision. 

As I understand the proposed amendment and the proposed sec- 
tion as it would be amended, if we were in a demurrable situation and 
did have to have an oral argument, the Commission, in its initial 
decision, which would be sometime near the end of that 30-day period, 
would set the case for oral argument on those issues for the first avail- 
able time it had on its calendar for oral argument. 

Senator Pasrore. Let’s take this to its logical conclusion. Within 
the 30-day period after you have made a decision or determination, 
you can grant a license, right ? 

Mr. Sotomon. No, sir. The license has been granted already. 
These cases are all cases, sir, where there has been a grant of a license 
or construction permit without any hearing at all. 

Senator Monroney. Those that were noncontested ? 

Mr. Soromon. They had been noncontested, yes, sir. These are 
cases where the Commission has granted a license without hearing. 
Semeboty who is a party in interest says “You made a mistake. For 
the following reasons you should have a hearing.” So the license 
has already been granted. 

Now, what would happen in this case, sir, specifically, is within the 
30-day period—and let me be frank, the Commission’s schedule works 
out so it is usually within the last days of that 30-day period. Some- 
times we are fortunate enough to get it out a week before, but we have 
found that it usually takes pretty close to the full 30-day period to 
get the decision. 

Within that period, we would have to, under this statute, decide 
whether the protest met the necessary requirements, and decide whether 
an evidentiary hearing was necessary on the issues or whether we could 
demur. 

Now, if we could demur to one or all issues under this amendment of 
the bar association which we have accepted, we would have to set that 
demurrable issue for oral argument. That is something we have done 
in some cases already under the existing rule, although various deci- 
sions of the court of appeals have cast that into doubt. 
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Where we have done it—and some of these other gentlemen in the 
room can correct me if I am wrong—we have always tried to designate 
that oral argument at a maximum within 2 weeks after this decision 
and sometimes it has been closer than that. 

We have attempted to set this argument at the first convenient date 
for the Commission and the two parties. In fact, sometimes we have 
set it so quickly that the parties have had to ask for further extension, 
and we have done that because the statute at present and as proposed 
to be continued, specifically requires that all of these protest proceed- 
ings be advertised. 

Senator Pastore. What is the purpose of this oral argument—for 
the basis of an appeal? What purpose does it accomplish? You 
have already issued the license; then you demur within a period of 30 
days to the filings by the protestant. 

Am [right or wrong! I mean, just follow me chronologically. 

Mr. Sotomon. Sir, the purpose of the oral argument Is something 
that the bar association can, perhaps, expand on more than we can. 

Senator Pastore. Are they here ? 

Mr. Soromon. Yes, but I should imagine they would claim that the xy 
should have a chance to argue orally that the issue is not demurrable 
similarly to the situation in courts on summary judgment actions 
often before they decide the motion for summary judgment, have an 
oral hearing on whether they should or should not grant. 

Senator Pasrorg. I don’t see what harm it does. I am trying to 
find out what good it does. 

Mr. Soromon. I think—— 

Senator Pastore. You mean there is always a hope there that the 
Commission might overrule itself after it has granted a license? 

Mr. Soromon. I should imagine that is what the position of the 
bar association is, that they believe that by such an oral argument 
they could persuade the Commission where it otherwise wouldn’t be 
persuaded. 

The license has always been granted. If we have to grant the pro- 
test, the question as to while we are hearing oral argument or an 
evidentiary hearing, whichever is necessary, the question of whether 
we will then, during that interim period, have to set aside the grant 
temporarily is something the Chairman is going to come to in the rest 
of his testimony, which is very important. 

Senator Pastore. All right. 

Mr. McConnavcuey. It has been the consistent practice of the 
Commission to permit oral argument whether it proposes to eliminate 
any or all the issues raised in a protest. 

However, we have no objection to including an express provision 
for such oral argument in the statute. bea? ~— be accomplished 
by inserting after the word “Commission” in line 14 of page 2 of 
S. 1648, the words “after affording protest: ad an opportunity for oral 
argument.’ 

The Commission also believes that there should be an amendment 
to the provision in section 309 (c) which provides that if a protest is 
granted, the application involved shall be set for hearing upon the 
issues set forth in said protest. There is some question under this 
language whether the Commission must designate the application in 
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question for hearing on the precise issues which the protestant has 
included in his pleadings. 

In some instances, the protestant may allege facts which raise a 
substantial question as to whether the grant of an application is in 
the public interest. However, the issue drafted by the protestant 
with respect to these facts may go far beyond the facts alleged. 

If the Commission is required to hold a hearing on the protestant’s 
precise issues, it may well result in the hearing becoming a fishing ex- 
pedition with considerable time and effort being wasted on inconse 
quential and irrelevant matters. Such a fishing e xpe dition is certainly 
—— able and is directly contrary to the provisions of section 309 

:) which calls for hearings on protests to be expedited. 

The Commission has taken the eae that it does have the 
authority to redraft issues set for by the protestant if they do = 
accurately reflect the substantive matters which have been raised i 
the protest. However, the Commission’s present authority in this 
respect Is not ent ire ‘ly free from doubt. 

The Commission’s proposal, therefore, contains language designed 
to make clear that the Commission has authority to ¢ hange the issues 
specified by the protestant so that they accurately reflect the facts 
alleged. 

Hlowever, the Federal Communication’s Bar Association believes 
that the Commission’s authority to redraft the issues set forth by the 
protestant should be spelled out in the statute more expressly than is 
aun in S. AGh6. The Commission has no objection to the Bar Asso- 
ciation’s suggestions being incorporated into S. 1648. 

Their eaniieliain would revise the sentence commencing on line 17 

page 2 of the bill to read: 

The Commission may, in such decision, redraft the issues urged by the pro- 
testant in accordance with the facts or substantive matters alleged in the protest. 
It may also specify in such decision that the application be set for hearing 
upon such further issues as it may prescribe, as well as whether it is adopting as 
its own any of the issues resulting from the matters specified in the protest. 

In addition, the Bar Association’s 

Senator Pasrorr. Now, at that point, Mr. Chairman, would that be 
subject to appeal / 

Mr. McConnavuGuey. Yes. 

Senator Pasrore. Then how do you figure that this expedites your 
procedure ¢ 

Mr. McConnaveney. You don’t have to stay the grant. You can 
keep on with the grant if it is in the public interest. I will come 
to that in just a minutue. 

In addition, the Bar Association’s proposal would substitute the 
word “facts” for the word “matters” in line 25 of page 2; substitute 
the words “adopted or specified” for the words “specifically adopted” 
in line 1 of page 3: and the words “on its own motion” after the 
word “Commission” in line 2 of page 3 of the bill. 

I should like to turn to the crucial provision of the existing section 
which makes it mandatory for the Commission to stay the effective- 
ness of its grant if a protest is granted. 

There is now only one exception to this mandatory stay provision. 
The statute provides that when the authorization being protested is 
necessary to the maintenance or conduct of an existing service, the 
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© omission may authorize the use of the facilities in question pend 
ing its final determination with respect to the grant afte) the hearing 
has been held. 

In other words, if a protest is gr: anted with respect to any authoriza- 
tion of a new radio or television facility, the effectiveness of that 
authorization must be stayed by the Commission, 

Senator Pasrore. Do you mind reading that over again? I think 
that is rather important. eT. 

Mr. McConnaucuey. It is. I think I can explain it. 

Under the present statute, the Commission must stay a grant unless 
it is necessary for the maintenance or conduct of an existing service. 


They must stay the grant. They have no alternative. They can- 
not vo forward. Any new television or radio service cannot go for 
ward 


Senator Pasrore. Once the protest is made / 

Mr. McConnavuGuey. That is right. Under the present act. 

Senator Bricker, In other words, the protest would not stay the 
order of the Commission for continuance of a service 4 

Mr. McConnaveney. That is right. 

Senator Pasrore. That is, if you wanted a taller tower, or something 
like that, if that were protested after the decision were made, you 
could actually grant permission to do that subject to the case being 
heard 4 

Mr. McConnavGuey. That is correct. 

Senator Pasrore. Mr. Solomon is saying no. 

Senator Bricker. That is for the reissuance of a license? 

Mr. Soromon. I think we are both right here. I don’t think we 
contradict the chairman, but what has happened in that situation, 
where somebody has an existing facility—this is an actual case 
where someb ody has an existing fac ility he applies to modify that 
existing facility, and after that Mmodific ation has been granted, there 
is a protest filed—it is, in turn, granted—under the existing law the 
modification has to be set aside. ; 

He can still continue with what he had before, but he cannot con 
tinue while a protest hearing is had with the new, additional material 
which has been granted. 

Senator Pastore. Why is that so remarkable? I mean, here is a 
man who is running a television station, He operates at a certain pow 
er. He applies for more power. Now, somebody comes in and protests. 
You have granted him the increase in power. Now, all you are tell- 
ing me is that whether it is a new or old facility, he can’t have that 
new power until the case is disposed of under existing law. 

Am I right or wrong? 

Mr. Sotomon. That is what we are telling you; yes, sir; and what 
we are suggesting — 

Senator Pasrorr. Of course, he can still maintain the television that 
he has under the power that he had before he applied for the increase. 
Well, nobody would want to change that. 

Mr. Soromon. No, sir. We think there is an area of discretion here 
which the Commission should have, which it doesn’t have. 

Senator Pasrorr. | am not arguing about that. I just want you 
to—I think your chairman was beginning to differentiate between 
an existing facility and a new one, 
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Mr. McConnaveney. That is right. 

Senator Pastore. A station that is already existing and wants more 
power, as against a new television station that wants to come on. 
Now, you are, in fact, telling me that they are both treated the same 
under existing law ? 

Mr. Soromon. No, sir. 

Senator Pastore. All right. Tell me where the difference is. 

Mr. Sotomon. If you have a brand new application—— 

Senator Pasrore. For a brand new sts eo 

Mr. Soromon. For a brand new station. Under existing law, if the 
protest is granted, that grant must be set aside and there are no ques 
tions about it whatsoever, and there is no operation whatsoever. 

Scnator Pasrore. If the protest is granted ? 

Mr. Sotomon. If the protest is granted; yes. If you have a situa- 
tion of a modified thing, the modification must simply be treated 
exactly like the new grant, because the modification is new; it is not 
a continuing thing, and it must, under the existing law, w ithout any 
other considerations, be set aside. 

Senator Pasrorr. Yes. They are treated exactly the same, and we 
are suggesting that in both cases, instead of having an automatic stay 
take effect, that the Commission ought to be given an element of dis- 
cretion where the public interest requires that the new service, be it 
“in entirely new service or just an increased service or changed service, 
is urgently required by the public interest. 

Senator Bricker. What is the situation with respect to a renewal 
of a 1icel se? 

Mr. Sotomon. That is a continuing activity. 

Senator Bricker. And a protest would not—— 

Mr. Soromon. Under no circumstances would it require setting 
aside the grant. 

Senator Bricker. Under no circumstances? 

Mr. Soromon. That is right. 

Senator Pastore. Even if you granted the protest ? 

Mr. Sotomon. That is right ; because under the existing law, sir, 
the language says-that when the protest is granted the effective date 
of the thing that was protested shall be postponed unless the author- 
ization involved i is necessary to the maintenance or conduct of an 
existing service. 

Now, a renewal authorization is necessary to the maintenance and 
conduct of an existing service, since without a renewal you don’t have 
the existing service going on, and, therefore, in the renewal case there 
would be a hearing, but pending that hearing the station would st: Ly 
on the air, which is in accordance with the Administrative Pro- 
cedure Act. 

Senator Pastore. Let’s take this case by case and see if we can’t 
simplify it. A has a television station and applies for an increase in 
power. That is granted by the Commission without a hearing. B 
comes in and protests. Now, that protest is granted by the Com- 
mission. What happens to the increase in power? 

Does it stay there, or does it have to come off ? 

Mr. Soromon. Under the existing act, that increase in power would 
automatical ily have to be set aside. 

Senator Pasrorr. Would have to be set aside? 

Mr. Soromon. That is right. 





AMENDMENTS TO COMMUNICATIONS ACT OF 1934 oe 


Senator Pastore. Now, A makes application for a brand new sta 
tion: B comes in and protests. The protest is granted. What hap 
pens to that te levision station ? 

Mr. Soromon. Under the existing law, the grant would automati- 
cally be set aside—— 

Senator Pasrorr. Well, aren’t they both the same? 

Mr. Soromon. That is right. 

Senator Pasrorr. That is all I asked you. 

Senator Porrer. What about the proposed language change / 

Mr. McConnavucuey. That is what I was going to give you now. 

Senator Pasrore. In other words, we treat extensions of existing 
facilities the same as we treat new ones under existing law. 

Mr. Sotomon. There are two cases which are not treated the same 
under the existing law. 

Senator Bricker. You don’t mean extension; you mean expansion. 

Mr. Sotomon. Two eases which are not treated the same under 
existing law are (1) definitely renewals; and (2) possible transfer 
situations, 

Senator Pasrore. All right 

Mr. McConnavenery. The Commission is precluded from giving 
any consideration to whether or not the public interest requires that 
the anthorization remain in effect and the new service be inaugurated 
pending the final outcome of the protest hearmg. It 1s our opinion 
that if a protest is granted, the authorization in question should be 
stayed in the aba sence of po. ling public-interest consideration, but 


we do not think that the Commission should be required, as a matte! 
of law, to close its eyes to the existence of such compe iting public- 
interest consideration, including such matters as whether the protes 


tant’s service is necessary to provide a first or second service to sub 
stantial areas o r populations or whether the portest raises questions 
of substance vatiiie than matters already well determined. 

Where such considerations are present, the Commission should have 
some discretion to consider them and should have authority to make 
a determination that the public interest requires that the organization 
remall in effect. 

[ wish to emphasize that our proposal would not give the Com 
mission complete discretion in this matter. Where a protest is 
granted, the effective date of the authorization would still have to be 
postponed unless the Commission makes an affirmative finding that 
the public interest requires that the grant in question remain in effect 
and the proposed amendment would also require that the Commission 
specifically set forth the reasons for any such findings in its decision. 

I have attempted to outline for you briefly the changes which the 
Commission has proposed in the protest procedure, as well as the 
reasons why the Commission feels that these changes are urgently 
required, 


{ 


We hope at the conclusion of these hearings your committee will 


vive thi IS proj osal prompt and canted able consideration. 
Senator Pasrorr. Now. Mr. ‘hairman, when you speak of a protes 
being allowed, do we mean oe that is merely a determination that 


the protestant is a party in interest and, therefore, the case must pro 
ceed to an evidentiary hearing? Is that all we do? : 

In other words, we don’t determine when you allow a protest that 
all the allegations they have made have been proved / 2 . 
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Mr. McConnavuGuey. Oh, no. 

Senator Pasrore. I see. 

Senator Bricker. The only way that you could turn down a protest, 
the only discretion the ¢ jomumniasion would have, would be a determina 
tion that the protestant was not a party . interest. 

Mr. McConnavucGuey. T hat isright. Under the present law. 

Senator Bricker. That is what I mean, under the present law. 

Mr. McConnavGuey. And the courts have gone so far, we feel, in 
the Clarksburg case recently, that practically every protest must be 
set down for evidentiary hear ing. 

In other words, the thing that has stifled the public and where it 
is most vital is where a new service is going in, and that must, under 
the present F aw, be stayed. 

Here it makes no difference what the protest is, what nature it is, 
how insubstantial it may be. It still must be set aside and people 
are ke ‘pt from vetting te ‘levision service or radio service, first service 
or second service. 

Now, the Commission may, under the proposed amendment, if the Vv 
feel it is in the public interest to give that grant, they may do so and 
permit people to see television or hear radio. 

Senator Bricker. Then the protestant would have to go to court 
for a stay if he suffered an injury ¢ 

Mr. McConnaveney. That is right. 

Senator Pasrore. Or if he won his case in court, it would be staved. 

Mr. McConnavGHey. Yes. 

Senator Pasrorr. Well, now, isn’t there some way—I mean, I fol- 
low you. The thing that bothers me is the taking off of these services 
once they have been granted. Jt is one thing not giving a child 
lollipop, and giving a child a lollipop and then take it away from 
him. Then you are in serious trouble; very, very serious trouble. 

Of course, all you are saying in effect is that you want the power 
to grant the services and let them go on the air subject to the case 
being tried, through all its ramifications and procedures, and final 
determination, with the final understanding that if the court agrees 
with the protestant, then the station goes off the air. 

Then what becomes of the public interest? That is what is both- 
ering me. Who protects these people who have been using that 
facility ¢ 

Mr. McConnavoney. You mean after 

Senator Pasrore. After the court has said this protest should be 
sustained in all its parts. You have already made a determination 
of allowing this television station to go on the air. The people have 
been enjoying this for 6 months or a year or 2 years, and they find 
out after 2 years it goes off the air. 

They are without television service. You are going to cause a 
riot. 

Mr. McConnaveney. No; not at all. Then the other party gets 
it. Then the other party gets it. 

Senator Pasrore. Oh, now, wait a minute. 

Mr. McConnaveuey. You are talking about in a nonhearing case? 

Senator Pasrorr. The protestant doesn’t get the authority to use 
that station. The service is cut off, isn’t it ? 

Mr. McConnavuGuey. Yes. 
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Senator Pasrore. Well, now, it strikes me in the public interest 
what we ought to do is to devise some quick procedure whereby these 
issues could be determined immediately, and once the thing goes on, 
it ought to stay on. We ought to have some kind of trusteeship pro 
cedure whereby the public interest would be protected i in that the 
service would remain on the air. That is what is bothering me. 

Senator Bricker. Isn’t the court presumed to protect the public 
interest ¢ 

Senator Pastore. No, no. Of course it is. John, but this is the 
point I make: The argument made by the Chairman is this: That 
the public interest requires that the Commission be given the discre- 
tionary power to say even in spite of the protest this station ought to 
go on the air. 

It goeson the air. Then they goto a hearing. Then the determina- 
tion is made, and they decide against the protestant. They take appeal 
to the circuit court of appeals. The c a uit court of appeals sustains 
the protestant. That means that the station has got to go off the air. 

Senator Bricker. Sure. 

Senator Pasrorr. Here the public has been enjoying this. <A fact 
that the Commission recognized in the beginning when it allowed’ it 
to go on the air in that it was in the public interest. Now, what be- 
comes of the public then? They are without this station. 

I mean, as a matter of fact, it raises a situation at the end that is 
very, very touchy and sensitive. 

Senator Bricker. It is a responsibility that the applicant assumes 
when he applies for a station. 

Senator Pasrorr. 1 am talking, now, about the public interest. 
i realize I have no compassion for the man who took the chance. He 
did that with his eves wide open, but how about the people who have 
no buttons to turn now? All this is being done under the guise that 
we are serving the public interest. 

Mr. McConnavGuey. That is correct 

Senator Pasrorre. And yet in serving that public interest, we, can 
see where that public interest can be denied as an ultimate result. 
When I speak of interest, | mean of public service. 

Senator Porrer. In other words, you are debating as to which is in 
the public interest, not to have it at all during this period of time, or 
whether it have it and then possibly have it removed ¢ 

Senator Pasrore. No one ever questions W hether there 1s too much 
television or radio in a particular locality. 

Usually the question is who shall have the license, A, B,C, or D. So 
if A gets it, B and C get in there protesting to knock A out, you see 

Now, the question in my mind is this: That after these protests are 
sustained, the fact of the matter is that a particular station has to go 
off the air, then new applications have to be made by new parties for 
this lieense. Am I reht? 

Mr. McConnavucuey. Yes. 

Senator Pasrorr. Why can’t we have some kind of procedure where 
by that equipment could stay on the air and the people be given a 
service while all this is going on? That is what is bothering me. 

Senator BrIcKER. Well, in the end, the result would be the same. 
It is finally determined in the court of last resort. 
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Senator Pasrore. I say it is one thing not giving a license in the 
beginning because there are substantial objections to it, and another 
thing of giving the license subject to the objections and then having 
the objections sustained. I would rather say to my child, “You can’t 
have a lollipop” than to give her two licks at it and then try to take 
it away from her. Then you are in serious trouble, and that is what 
I mean, and there is no answer to that problem, is there? 

If anybody has an answer to that problem, I would like to hear it. 

I would like to ask you a question or two. I am a little disturbed 
with your bill on page 2. Lam referring to S. 1648. 

Why don’t you attorneys sit around the table and assist the chair- 
man? After all, he is not presumed to know the legal answer to all 
of these legal ramifications. Although he is ¢ lawyer, he can’t have 
everything at his fingertips. 

Mr. McConnaveuey. I think, in answer to your other question— 
I don’t know that there is a complete answer—but I think the public 
interest is apt to be better served—the Commission is supposed to be 

in expert body and is supposed to be able to judge when something 
is In the pub lic interest. 

Senator Pasrorr. Now, don’t you come back to Doerfer’s argument. 

Mr. McConnaveney. And to know whether it is going to stand 
up or not—to presume to know—and I think the public is more apt 
to be served. 

Senator Bricker. The courts are very reluctant to upset a finding 
of fact on the part of the Commission ascribing to them expert 
authority. 

Mr. McConnavuGuey. As a matter of fact, as we all know, courts, 
as a rule, will not disturb findings of fact of a regulatory agency. 

Senator Pasvorr. I realize that and I hope that that is so and that 
it continues that way. 

Senator Bricker. Well, the rule is, if there is any evidence to sup- 
port it, they will not upset the Commission on its finding of fact. 

Senator Pasrorr. But we went through a natural-gas hearing where 
there wasn’t too much confidence in the decision of the court. I mean 
I am consoled one minute and the next minute I am discouraged. 

Mr. McConnavucGuey. I understand what you are talking about, 
but I say it is a basic principle of law, however, that they will not 
disturb fine lings of fact. 

Senator Pastore. Of course, what you are saying is this: That 
once you grant a license, you are hoping that the courts will sustain 
vou. 

* Mr. McConnavenry. That is correct. 

Senator Pastore. And if they don’t, we are in serious trouble. 

Mr. Soromon. And also, sir, the judgment that the Commission 
makes is based upon a disinterested evaluation of the facts in the public 
interest. 

Senator Pastrore. I realize that. 

Mr. Sotomon. Whereas, the judgment that the protestant makes 
1! asking that something be set aside Is obviously based on a very, 
very interested thing. 

Senator Pastore. But you have to admit that in some of these cases, 
the circuit court of appeals through its members, has said some very 
unfriendly things about the Commission. You will grant me that. 
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Mr. SOLOMON. It is always possible when a case is taken to the 
court— 

Senator Pasrorr. Some very, very unfrie ndly things. 

Mr. Sotomon. It is always possible when a case is taken to the 
court that as a result of a court decision, you have to start over again. 
In one case, at least, that I can refer to, where the court held we 
were wrong on the substance and required us to hold an entirely new 
hearing—this was a somewhat different type of case—we had a com- 
pare ative proceeding between two parties, and we had found for A 
as against B, and the case went to the court of appeals. 

The court of appeals said “Your decision is no good. You haven't 
given any good reasons for it. You have to have a new hearing.” 
~ Now. in the meantime, the winning party had gone on the air 
there. Now, in that situation, the Commission allowed for the new 
hearing between these parties. 

Senator Pastore. What happened to the people who were on the 
air’ Did they have to get off? 

Mr. Sotomon. They not only didn’t get off, but they stayed on the 
air for the entire new compar: itive proceeding. 

Senator Pasrore. How did they do that? Under what right? 

Mr. Sotomon. The Commission, in compliance with the court’s 
mandate—and this was check 

Senator Pasrore, Say that loud enough, now. 

Mr. Soromon. The case came back to the Commission. It set aside 
its grant to these winning parties as it had to do under the court’s 
opinion, It. however, allowed them to continue to operate 

Senator Pastore. The court did? 

Mr. Sotomon. The Commission did. 

Senator Pastore. The Commission did; all right. 

Mr. Sotomon. Allowed them to continue to operate while the new 
hearings were held. 

Senator Pastore. Under what right? I mean, we are wasting our 
time here if you already have all of this authority. 

Well, Lam asking you under what right of law? Now, just poilt out 
to me the law: under what right they did that. 

Mr. Soromon. Under the author ity that we had made a grant; that 
the grant had to be set aside: the decision had to be set aside. but we 
suspended the effectiveness of setting aside the grant while we had the 
new hearing. 

We had a new hearing. We decided for the other people. So the 
fact that this one station was on the air did not prejudice the Com- 
mission’s determination. It decided for the other people. At that 
stage of the game, the Commission said—and this just shows you it 
is a long and complicated matter, but it shows you that in the absence 
of the type of statute we are dealing with here, these things can be 
accommodated. 

At that stage, when we decided for the party who had lost before, 
the Commission said, “All right, the winning party has been on the 
air all this time, but now the losing party should be entitled to go on 
the air. 

But there was a new appeal. The former winning party appealed 
and at that time the court of appeals refused to let this transfer take 
place and said that the party who had been on the air should stay on 
the air throughout the rest of this litigation. 
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Senator Porrer. Did the court of appeals say that? 


Mr. Sotomon. That is what the court of appe als said, ves. Now, 
that was possible, sir, I suggest, because there was no language in the 


act which talked in terms ot automatically kie king somebody off the 
i, 
The cone we would have at the present moment—and we have 


had it alrea ,thisisa 4 pe ific case—the difficulty we have under the 
protest pro edur is that if v lose in the court ot appeals and the case 
comes back to us. we are faced with the language in 309 (c) which 
does require us to automatically take somebody off the air. Now, 


there has been one such case. In a case in Camden, Ark., we denied 
a protest proceeding. We denied a protest. There was an appeal 
to the courts. ‘There was a request for a stay of the grant while that 
case Was on appeal. 

The court denied the stay. Then several months later, as these 
things are, they hear the case, and they decided that the Commis- 
sion was wrong, and they made us grant the protest. In the mean- 
time, the station 

Senator Bricker. That was on the issue, alone, of whether it was 
. party in interest ¢ 

Mr. Soromon. In that particular case it was, yes, sir. In the 
meantime, the station in Camden, Ark., had gone on the air. It came 
back to the Commission. We didn’t have any discretion under 309 
(c). At least the Commission didn’t think so, because it talked in 
terms of automatic stays, and the court had said this was not a con- 
tinuing activity, although the Commission otherwise thought it was. 

Therefore, we reluctantly told the station that was on the air to 
get off the air. That station thought maybe we were wrong; maybe 

had some discretion. So they ’ went bac k to the court of appeals 
a said we were wrong in saying we didn’t have any discretion under 
this 309 (c), and they requested that the court stay—our taking them 
off the air. 

Senator Pastore. What happened ? 

Mr. Soromon. The court denied the stay. 

Senator Bricker. What happened in the comparative case that 
you mentioned a while ago, in the final decision 4 

Mr. Soromon. Well, I can only say this: It is not through yet. 
The Commission had changed its mind, as I said, and the court of 
appea ils kept these peop le on the air while they were considering 
the case. 

Senator Bricker. Has a final issue been determined yet there? 

Mr. Soromon. Well, in that case, the court of appeals for the second 
time reversed the Commission, but the Supreme Court has, within 
the last month, upheld the Commission. So the case is now back 
before the court of appeals to consider the Supreme Court’s decision. 

Senator Bricker. The « ‘omp ylaining party on the first decision likely 
will ultimately get the station. 

Mr. Sotomon. Yes; I think so. Now, of course, there are still argu- 
ments before the courts, but I think that is a fair statement. 

Senator Pasrore. Looking at page 2 of the proposed bill, line 2, it 
reads 
any protest so filed shall be served on the grantee, shall contain such allegation 
of fact as will show the protestant to be a party in interest 





, 
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which, of course, is something—and 
shall specify with particularity the facts relied upon by the protestant in show 
ing that the grant was improperly made or would otherwise not be in the public 
interest 

Following what vou have already said, Vir. Chairmmn . and mavbe 
stirring up a hornet’s nest, why shouldn't the words “was improperly 
made” be deleted? Why shouldn’t this be a question of public in 
terest only / 

Mr. Sotomon. I can tell you why—I can tell you why we drafted it 


that wav. and what we thoueht we meant. All we meant was proce 
durally not in accordance with the Communications Act. We conceive 
of a situation of the kind where the grant might be in the public in 


terest, but if somebody can show us that we have failed to follow a 
procedure prescribed under the Communications Act, and if he could 
show that a procedure which is required of the Commission had not in 
fact been filed. that that was a legitimate ground for protest 

Senator Pasrorr. Here are people who had a right to protest this 

in the beginning, right when the ap plications were filed. They didn't 
avail themselves of that right. They waited until the pore was 
eranted by the Federal Communications Commission. Am I right? 
. And after the grant is made, they come inona question ot proseda re 
to knock out a television station. Now, do you think that that is sub- 
stantial enough? W hy shouldn't the controlling force, once that has 
been granted, in view of the fact that no one obgected } in the beginning og, 
be that this grant was made contrary to the public interest, period / 

Mr. Sonromon. Well, of course, I would think that the procedural 
defect that they were showing would have to be something serious 
and not merely nonprejudicial area. But specifically it is possible, 
sir: and it has at least been alleged | in Varlous cases thi at we have had 
before us, that the procedural defect was in the grant, itself, the man 
ner in which the grant itself was made, and that, therefore, there 
would have been no occasion or ability to protest that alleged pro 
cedural defect before the grant was made. , 

Senator Pasrorr. Don't you think you ought to be a little more 
specific, inasmuch as you are using the words “shall specify with 
particularity”? 

Why don’t you set out the ground that wou'd constitute substantial 
grounds to grant a stay, unless you don’t mean it / Unless you mean 
that once you are going to allow these grants, then you don’t care what 
the protest is. That station is on the air, and you are going to pre 
serve the original decision that you have mace. All these things 
will then be thrashed out in the court. That won’t do anybody any 
good, because the situation is 99 out of 100 that you can’t take the 
station off the air once you have put it on. 

I would rather see a bill where you streamline the things that these 
people have to do in a certain period of time and then expeditiously 
decide these questions so that the issues will be resolved, and not 2 
years later tell maybe 100,000 people in the community “You can’t 
have television service anymore.” 

Mr. Sotomon. I am not suggesting, sir, that this language is neces- 
sarily perfect by any means. What we were attempting to do—and 
maybe you are suggesting that we didn’t do it nearly as well as we 
should—was to avoid an ambiguity which exists at present, because at 
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present, the language merely says “shall specify with ps articularity the 
facts, matters, and things re lied upon,” and it doesn’t s: ay “relied upon” 
for what. It doesn’t go beyond that at all. 

Senator Pasrore. Oh, yes. A showing that you grant—then you 
go—*this particularity has to do with showing that the gr: 7 rr 

Mr. Sotomon. That is our new language, and what we were attempt- 
ing to do with that language, following the first word on line 6, we 
were attempting to be more definite than the existing language of 
the act presently i is. Now, if we were still too vague, let’s make it 
more specific, because all we were really trying to say was that we have 
had some protests whic h are so vague that we have had a great deal 
of difficulty trying to figure out exactly what the man was complaining 
ibout, and we haven’t known when we were acting upon it whether 
we were really talking about the same thing the protestant was. 

We wanted to get some language in here to imply that merely speci- 
fying facts, matters, and things isn’t sufficient. You have to tie them 
in with what you think is wrong, and that is what a lot of protestants 
haven’t done. 

They have specified all sorts of facts specifically, but they haven’t 
made any suggestion as to what they thought was wrong with it. 
I go along with you on that argument. 

Senator Pastore. The only trouble ths at bothers me here is that you 
could almost drive a team of horses through that. Any questions, 
Senator Bricker ? 

Senator Bricker. Under what conditions, in the light of the deci- 
sions of the court of appeals, could the Commission hold that a 
protestant is not a party in interest ? 

Mr. McConnaveuney. I can’t conceive in light of this Clarksburg 
decision how the Commission can very well say that anybody in a 
similar service or in the same service or a similar service or a news- 
paper in the community, or area, was not a party in interest. 

The court has gone so far as to say that even though their listener 
audience would be affected in just a wee, little bit, just a tiny bit, that 
they are still a party in interest. I think the courts have been pretty 
broad on defining party in interest ; awfully broad. 

Senator spr Where do these cases usually originate? Do 
you have 3 or 4 applicants, and they get together and form a new 
corporation, whereby 3 contesting parties consolidate into 1, and for 
that reason you don’t have a hearing? Do you grant the license to 
them after they have gotten themselves into this transaction? Ts that 
how it happens? 

Mr. Soromon. Well, it could happen that way, but if the case has 
already been designated for hearing, and the hearing procedure has 
started, and under such circumstances they get together, the Com- 
mission’s policy has been to proceed with the hearing process. 

Senator Pastore. The thing I am getting at is that T am very much 
concerned with the fact that originally no one ontied. in any way to 
the application. Then all of a sud len there is i protest. Now. if 
these people think that they are being injured for anv reason because 
they think they are a party in interest, then why don’t they interpose 
their objection before the grant is made? 

Now. why does that happen, unless vou have a situation where you 
have 3 or 4 people fighting for a license and they get together and 





AMENDMENTS TO COMMUNICATIONS ACT OF 1934 1] 


then, by surprise, the license is given. Eve rybody else is caught short. 

Mr. McConnavcuey. Because of this act, the way it is today, is 
the reason that they will sit back and do nothing. That is exactly 
you put your finger on one of the serious parts of this act. 

Then they come in and they wait their time, and they come in and 
they file a protest, and if it is a new station, you have got—you can’t 
let them go on the air, and there you are, without any service at all, 

Senator Pastore. Why don’t you rewrite your law to say that 
where you have an ap plication filed, and there is an opportunity 
to be heard, and a party isn’t heard, if that party comes in under a 
protest after it is granted, the only ground that you will hear is tha 
the decision was made contrary to the public interest. 

[ mean, if these people have an opportunity to come in and object 
as a party in interest once the applic ation is filed, and they don’t do it, 
they wait until you grant the application—am I right—then after 
you have gr: anted the application, they finally discover they have an 
interest so they come in and interpose an objection. 

Why shouldn’t that objection at that point be confined alone to the 
fact that your decision was not in the public interest? Why should 
they bring in the whole—— 

Senator Bricker. Or that they hadn’t complied with the law. 

Senator Pastore. Yes. Why shouldn’t they be restricted at that 
point? They had their opportunity in the beginning to come in 
and object. 

Senator Bricker. First, if they have the power to put a station on 
the air, regardless of the protest, you will bring them in at the time 
of the hearing. This is sort of a dog-in-the-manger attitude. They 
sit there and think that the decision will be favorable. 

If it isn’t favorable, then they willcome in. If the decision is going 
to be final once it is made, they will come in. 

Senator Pasrore. I would go this step further. In cases where you 
have three people who are applying for a station and they get together 
and resolve themselves into one applicant, thereby obviating the need 
for a hearing, in that case I would require a hearing. I think in the 
public inter ‘est the public ought to know all the facts, why these people 
got together, because the whole thing, so far as I look at this picture 
should be the public interest. 

Mr. McConnaveuey. There is no question about that at all. There 
isn’t any doubt about it. 

Senator Pastore. Why don’t we tie it down along to that? 

Mr. McConnaveuey. That is the reason we are here, to get this 
corrected the best we can. 

Senator Pastore. It is still pretty broad. 

Public interest is what does it mean to the community, not whether 
or not the gross profit of a certain television station is going to be 
$2 million instead of $214 million . 

Senator Bricker. But the ultimate public interest, if they don’t 
make some money, is that they would have no service at all. 

Senator Pastore. That isright. Like a public utility company, you 
have to show that their economic loss would be such as to injure the 
service and to injure the community. Still it is the public interest. 

Senator Monronry. But you get to these cases where the 3 con- 
testants combine into 1 cor poration ; then if that is going to be heard, 
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will not another outfit be able to come in and put the situation right 
back where it was with 3 companies again seeking 1 license 4 

Senator Pasrorr. Don’t you have a limit on when an application 
should be filed? I mean, after that point you can’t file an application; 
you can only come in as a protestant. 

Mr. McConnavucuey. They can come in as a protestant, though, 
and as the Senator says, they can hold it up, and they could come 
in as a protestant. 

Senator Monroney. They couldn’t be considered for the license ; 
could they? I know it has happened in several cases where they have 
a combination of all the applicants seeking a license and they get to 
gether and each takes a third of it. Then overnight another « ‘OmMpany 
finds that the combination is going on, so they jump on and apply for 
that same license. You are right back where you were on another 
contest, but with just another applicant in there. 

Senator Pasrorr. Don’t you have the authority, under your rules 
of procedure, to say that there will be an additional television station 
in the District of Columbia and all those desiring to apply for it may 
apply before 1956, and no applications will be entertained beyond 
that point ! ¢ 
Haven't vou that authority ? 

[r. Soromon. I think we have the authority 
Senator Pastore. Of course, you could kill an application. 

Mr. Sotomon. We don’t do it. 

Senator Pasrorr. You could actually regulate that beyond the point 
»1 couldn’t apply: all you could do is protest. 

Mr. Soromon. We have usually cut off to this extent only, Senator 
Monroney. We have said that we will not consider an application 
which is filed less than a day before Commission action on the applica- 
tion. 

Under the case that you and Senator Pastore were talking about, 
if the three parties get together on, say, a Tuesday, and file their 
ai ended application on that Tuesday, and if the Commission doesn’t 
act on that application for a week, because it is studying the new 
combined group; during that week’s period somebody else could file 
an application under our rules as they presently are. 

Senator Pasrore. The rules could cure that, couldn't they ? 

Mr. Sotomon. I think the rules could cure that. 

Senator Pasrorr. That has been partly your trouble. It is being 

caught by surprise in these cases. I am not saying they are right or 
wrong. I am in no position to judge any existing cases, but I do say 
this—it has caused a lot of confusion, and I think in many instances, 
a lot of deprivation of a worthwhile service to the public at large. 
I think that in many of these cases they are actually just as you say, 
many of these are dilatory procedures. I think the whole question is, 
once the application has been legally made; once the person has been 
given the op portunity to apply; once the person has been given an 
opportunity to object; once the license has been granted: beyond that 
point, I think all we should be concerned about is whether or not the 
grant was in the public interest we should start this case as though it 
were de novo because your procedure, after the grant is made, is no 
different than your procedure before the license is granted. 


“<< 
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Am I right? Insofar as the protestant is concerned, he can still 
raise the same issues, with the additional issue of whether or not it 
Was properly OT anted. 

Mr. Soromon. He can still—somebody can raise an issue before a 
erant, that he can raise after a grant, if that issue has been created. 
But it is possible, sir, that if under the present act, if he raises it 
after the grant, he has all sorts of procedural gimmicks to hold pe ople 
up W hich he doesn’t have otherwise. 

Senator Pasrore. I wonder sometimes whether we write these laws 
to protect a lot of peop le who want to run these big television stations 
or whether we are doing it to protect little John Q. Public. 

Mr. McConnavuGuey. That is the reason we want this. 

Senator Pasrorre. When we write laws to protect John Q. Public, 
we can write simple laws. It is when we try to satisfy this associa 
tion and that association that we get ourselves into a lot of trouble. 

Mr. McConnavuGuHey. Yes. 

Senator Pasrorr. And that may be the reason why we haven't 
spread out this television service as much as we should have. 

Let me ask you a question: How many pending cases do we have / 
How many cases do we have pending now ? 

Mr. Sotomon. You mean protest procedures / 

Senator Pasrore. That is right. 

Commissioner Dorrrer. There were 70 filed: 35 of them were dis 
missed. Of the oo dismissed or disposed of, | think about 6 ot them 
went to the court of appeals. 

In other words, we are processing about 35, I think, at the present 
time. 

Senator Pasrorr. Do you feel that you are quite up to the load or 
that it is lagging ? 

Commissioner Dorrrrer. Well, I think the protest is causing us to 
lag in some of our others. We have to expedite them. It gets them 
in front of the line. 

Senator Porrer. Are they protests on new stations, new aysplica 
tions, and new grants ? 

Commission Dorrrer. Senator, a protest is made in a case where 
there isa grant made without a hearing. 

Senator Porrer. But are most of these protests on new grants or 
extension of facilities ? 

Commissioner Dorrrer. Mostly new grants. 

Mr. McConnaveuey. Not all of them, but most of them. 

Senator Pasrorr. How about in the deintermixture;: is that still 
going on ? 

Commissioner Dorrrer. Yes. 

Senator Pasrorr. Has any policy been promulgated by the Com 
mission as to whether or not it should continue in the public interest / 

Commissioner Dorrrer. We just heard 2 days of oral argument last 
week, 

Senator Pastore. Are you granting intermixtures in the meantime / 

Mr. McConnavucuey. Under the sixth re port, they are ves, sir. 

Senator Pasrore. Aren’t we muddying up this soup a little more ? 

Mr. McConnavcury. We have held up the grants in these cases 
which have been filed. 
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Senator Pastore. Everybody seems to be of accord here that one 
of the big problems is intermixture, and yet we go on doing it. At the 

same time we are investigating it to reach a decision as to whether 
or not it is good policy to have it. 

Mr. McConnavucuey. We have not gone on. We have held them up. 
In these cases you are acquainted w ith we have held them up and not 
issued any grants at all, pending the outcome of the intermixture 
question. 

With reference to our backlog, Senator, I might say this: Within the 
last 6 months we have worked a tremendous amount of that backlog 
off, a tremendous amount of it. 

Senator Pastore. Do you urge this committee to support S. 1648 
as amended by the House ? 

Mr. McConnavucuey. Yes, sir, I certainly do. It would be a great 
help to this Commission and to the public. 

Senator Porrer. Was this the unanimous recommendation of the 
(Commission ¢ 

Mr. McConnaucGuey. Yes, sir; and Commissioner Doerfer has a 
separate statement that he wants to make. He goes along with this, 
but he is in favor of wiping 309 (c) clear off the books, and he will 
speak to you on that subject when you wish to hear him. 

Senator Pasrorr. Any other questions? 

Are you going to be w ith us for a while? 

All right, sir; thank you very, very much. 

John C. Doerfer will be our next witness. 

Mr. Dorrrer. Mr. Chairman, I would not like to read my state- 
ment, but I would like to have it inserted in the record. 

Senator Pasrorr. Without objection, your statement will be in- 
serted in the record in its entirety. 


STATEMENT OF JOHN C. DOERFER, COMMISSIONER, FEDERAL 
COMMUNICATIONS COMMISSION 


Mr. Dorrrer. I have concurred with the Commission to the extent 
that if my views do not prevail that the proposed amendment is 
better than nothing. As I view the amendment, it is in hopes that it 
will deter the filing of protests. 

[ am not quite that optimistic about it. However, I feel—and my 
position is this—that it is fundamentally wrong because it is in con- 
flict with the philosophy of the act. And I cannot see how you 
can do a patch-up job where there is a conflict in fundamentals. One 
or the other must go. Now, what are the fundamentals? 

The first is that an administrative agency is the body that has 
been established by Congress to protect the public interest. They 
must be trusted. They must be relied upon, or else the entire ad- 
ministrative agency concept would fall. It does not require 2 attor- 
neys general or 2 district attorneys to protect the public interest. 

What happens in the protest case is that a man first qualifies as a 
protestant by saying that he is going to suffer some economic injury. 
After he qualifies, he can no longer litigate that. The only thing that 
he can litigate then is his concept of what constitutes a violation of 
the public interest or what is harmful to the public interest. 
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Under the law, he specifies the issues. We must set those for heat 
ing. The other aspect of the protest law that I think is wrong is the 
fact that we are required to expedite them. In other words, all the 
work that we have there in trying to get out television to the people ol 
licenses with respect to the other services—for instance, any time a 
protestant comes In, he moves up to the head of the line; and I do not 
think it is good agency practice to have a preferred class, especially 
when we who are on the job know that there are many, many more 
important things, and especially when we know that the protestant has 
filed a protest primarily for the selfish motive of delaying a competitor 
from entering the market. 

That is my big quarrel with the fundamenal conflict in this act. 1] 
think that no man, no competitor, w oe he be a radio broadcaster, a 
ewspaperman, a movie exhibitor, or anybody else, competing for the 
advertising dollar, should be given ihe right to come in and compel 
us to grant a hearing, no more so than any individual who complained 
to a grand jury can compel that grand jury to bind somebody over 
for trial. Someone should have that discretion—either the grand 
jury or the district attorney. I don’t want to elaborate any further. 

Senator Pastore. Now, let’s assume that A, B, C, and D, four 
people, applied for licenses for television. Now, naturally you cannot 
grant that license without a hearing. AmIright? You cannot grant 
that license without a hearing while you have four applicants. 

These people know that. So they get to dealing among one another, 
and they finally get themselves to the point where they decide to be 
one applic ant. Then you take the position: well, there is no protest 0: 
objection here on the part of the people, so we will grant the license. 

Now don’t you think that somehow the public interest requires that 
we know all the facts about what went on? Do you know all of the 
facts that went on without a hearing ¢ 

Mr. Dorrrer. My point in urging repeal does not mean by far that 
there be no hearing on the protest. All I ask is that you leave with 
the agency the discretion. 

Senator Pastore. The discretion to do what ? 

Mr. Dorrrer. To either grant a hearing or not grant a hearing. 
Now, let me point this out: Before anyone is allowed to go to hea 
ing—A, B, C, or D—there is an investigation. A grant made witheed 
a hearing does not mean that the Commission has not investigated th 
character of the individual, his financial responsibility, and his tee! 

nical experience, and so on. 

Senator Pastore. Yes, but I mean how about your right of ap peal 
What if you do not grant the hearing? What if in your discretion 
let’s assume that your discretion is capricious, and the party who 
protests is dissatis fied. Would he be precluded from going he court / 

Mr. Dorrrer. Yes, he would be. 

(Discussion off the record.) 

An agency was not established to be a court. It cannot deal out 
exact justice. It is essentially an instrument of order, orderly process. 
It is an instrument to expedite things. 

We are dealing out a privilege, a public right. We are not adjudi- 
cating past wrongs or trying to remedy them. That is a court function. 
If an agency is to function like : a court, then you might just as well 
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Senator Pasrorr. No; but you can't, Mr. Doerfer. I can follow 
vou, and I realize the trouble you have in your agency and I realize all 
of the frustrations, all the dilatory tactics that are employed, Maybe 
I have done it myself. I ama lawyer too. But if it is best for your 
client’s interest to delay a cause, you try to do so. ‘But on the other 
hand, how can you chau survive with a system or procedure 
that does not subject it to review by the courts? I mean the minute 
you get into that you are in a very difficult situation, because then it 
could become automatic. You could begin to give these licenses out 
for politic ae considerations: you could begin to pay off political debts 
by giving A a television license to run a station that would be a vested 
interest running into maybe millions of dollars. That may happen. 

I am not sayin og that this C ommission is of the caliber that it would 
do that. But vou have to have these decisions subjected to the review 
of the courts. I go along with that concept; but they ought to be 
simplified, and the procedure ought to be guided by the public interest. 

Mr. Dorrrer. My answer to that is that if there is corruption or 
expediency on the part of the Commission, you are in much more 
trouble than 809 (c) presents. And the same charges that can be 
made against an administrative agency can be made against the courts. 
We have to assume that they are men who are trying to perform their 
high public oflice. 

Senator Pasrore. I am not getting into that, Mr. Doerfer. I am 
not accusing anyone. But fundamentally, I mean, that is the philos- 
op yhy behind the right of appeal to the court. I mean it is nothing 
that was born in my mind yesterday or 20 years ago. It is the funda- 
mental concept of our American jurisprudence and our function of 
government that in all of these administrative decisions by and large 
they should be subject to review if a party considers himself injured. 

You and | are not volIng to ch: ange that this morning or ever, I hope. 

Mr. Dorrrer. Even under this act he has no right to appeal because 
he considers himself injured. I thought you were talking about his 
right to compel us to grant a hearing to determine what his concept 
ot public interest is. In the event we do not agree, then he can appeal 


it tothe courts. The answer is no, he cannot. 
Senator Pasrorr. No, no, no. I asked a question of Mr. McCon- 
naughey. For instance, you say in this bill that you want this man 


to specify—a protestant, that is—with particularity. I think those 
were the words used. You want him to specify with particularity 
what his protest is. You want him to specify what it is that we have 
done i. a partic ‘ular sense that you are complaining about so that we 
can say, “Even admitting what you say to be true, still it is not : 
subst: ied eround for us to st: LV th: at license. ” 

That is what you are getting at in this amended bill. 

Now, after you have said that, even after you have demurred, 
understand that the individual has a right to appeal in court and a 
“Well, these people have been properly demurred.” You have to pre- 
serve that in the law. F 

Mr. Dorrrer. Well, the particularity there is twofold. He has to be 
specific with respect to how he is economically injured. Then he quali- 
fied. After that, that is no longer litigated, even under the act. The 
only thing that is left then in his concept of how the public interest has 
been harmed. [say that is our job. 
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Senator Pasrore. And what if he disagrees with you é 

Mr. Dorrrer. What happens if the grand jury disagrees with a 
complainant ¢ 

Senator Pasrore. You have a trial in the court. And if you get 
dissatisfied with that, you can take it to the court of appeals, and then 
vo right on up to the Supreme Court. Once you have gone there, that 
is about as far as you ¢ an go. 

Mr. Dorrrer. W ith the exception of some cases. | doubt ve ry much 
that a man Vv vho comp |; ains toa district attorney and oranda jury, and 
they turn him down, has a right to appe: al. 

Senator Pasrore. | can see all the frustrations, and I can see the 

vod inte ntions on the part of those peop le who fee] that the agency 
can be relied upon to do a job in the public interest. But after all, we 
wwe living under a democratic process, and people have a right to ve 
agree. And I think they have a right to review their disagreements i 
the courts 

I will tell you very frankly that from a practical point of view I do 
not think we are ever going to get very far by trying to change that. 
That is my practical opinion. I can see how you feel about it. [can 
see what is troubling you. But on the other hand, I would not want to 
become a party to any procedure whereby a litigant or a protestant o1 
a party who Is legitim: ately injured does not have the right to have his 
part of the case reviewed by an impartial tribunal. And you are not 
Impartial in that sense. No agency is impartial in that sens 

Mr. Dorrrer. He is not asserting any private right. 

Senator Pasrore. Well, this new amendment compels him to set 
forth why it was improperly made or why it is not to the public inter 
est. Am I right or wrong / 

Mr. Dorrrer. But it merely qualifies him with respect to the eco 
nomic injury. After that he has no private rights . litigate. That 
is the difficulty that I have in trying to convince some of the lawyers 
and some of the C ongressmen and some of my fellow Commissioners, I 
might say, that they have no private rights. And that is why he should 
not be permitted to force our hands to litigate. 7 

Senator Pastore. Well, of course, I am imagining that there are 
certain private rights. 

Mr. Dorerrer. We ll, I will make that admission without any quali- 
fication. If there is some private right that he is asserting, not friv 
olous, certainly he should have litigation. 

Senator Pasrore. Let me direct this to the members of the legal staff 
of the Commission. 

Do I understand this correctly: That this procedure on page 2 
wherein you provide that a p yrotestant must id particularity specify 
what his grounds are, that under that procedure you go beyond deter 
mining whether or not he is a party in interest? You actually deter- 
mine what his objections are? Am I right or wrong on that ¢ 

Mr. Dorrrer. That is the purpose of it. He must state clearly first 
why he is injured economically; and then when he has done that, then 
he must go on to state ¢ ‘learly how the public interest will be affected 
if the grant remains in force and in effect. 

Senator Pasrorr. So if a man comes in and says he is making 2 
million dollars a year now by running his radio station, and that if 


you put a new station on the air he will only be making a million and 
a half, what is his status ? 
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Mr. Dorrrer. He is a party in interest. 

Senator Pasrorre. And then cannot the Commission say: Well, wet 
recognize the fact that you will make a million and a half instead 
of 2 million, but the community will be better served in the publi: 
interest with 2 stations and with you losing half a million dollars. 

Do you demur to that? 

Mr. Dorrrer. me mean under the act? 

Senator Pastor ‘nder the amendment. 

Mr. Dorrrer. | gee the amendment; yes. 

Senator Pasrorr. Well, in other words, that gives you the oppor- 
tunity within a period of 30 days to determine not only whether o1 
not a party is a party in interest but also whether or not he has a just 
cause to object. 

Mr. Dorrrer. That is right. 

Of course, nobody comes in with such a situation. He comes in with 
an assertion that the public interest is going to be adversely affected. 
They are not stupid; they are quite agile. 

Senator Pasrorr. Well, under the present procedure, you cannot 
determine that. You have to give them a full evidentiary hearing. 
Am I right or wrong? You keep shaking your head, Mr. Solomon. 

Mr. Soromon. I didn’t mean to, sir. But I think you were confus- 
ing what somebody has to do to get standing with what type of 
erounds he ean give for setting aside the decision. Now, the Supreme 
Court has decided 

Senator Pasrorr. Let alone the Supreme Court. Now, as between 
the existing law and this new amendment, what happens? Leave the 
Supreme Court out of it, because that gets it all confused. 

Mr. Sotomon. Under the existing law, we have to make a deter- 
mination if the man is a party in interest. Most of the people who 
have come in claim to be parties in interest because they would be, they 
say, economically injured. 

Senator Pastore. Now, can you do more than determine whether 
he is a party in interest? 

Mr. Soromon. We not only can, but we must. Under the existing 
law we must then go on to determine whether they have specified 
anything; because merely specifying that they are a party in interest 
is not specifying anything. They have to also specify under the 
existing law what the existing law calls things, matters, and facts 
relied upon. 

Senator Pastore. How do you do that? By evidentiary hearing 
or merely by passing judgment upon it ? 

Mr. Sotomon. We do it by passing judgment on it. 

Senator Pasrorr. I see. 

Mr. Sotomon. What all of that means, sir, is whether in addition to 
showing their standing they have been specific enough about showing 
what else they are cot eens about. And I think the difficulty with 
vour question, sir, is that it is established law with one particular 
exception, Which we won’t go into. It is established law that economic 
injury to an existing person is not grounds in the public interest for 
not making a grant. Therefore, if all the man came in and did were 
to say that he would be economically injured, and for that reason that 
we should set aside the grant, cert: ainly under our proposed language, 
we could demur to that and say “You haven’t given any reason. 





AMENDMENTS TO COMMUNICATIONS ACT OF 1934 19 


Senator Pastore. What can you do now about it ? 

Mr. SoLtomon, Set it down for evidentiary hearing. 

Senator Pasrorr. That is what I asked you. You have to set it 
iown for hearing under that law. But under this new amendment 
vou determine that fact. Am I right or Wrong o that inter pretat ion 4 
You are asking us to change the law’ And I[ am trying to get the 
comparison between what the law is now and what the new law will be. 

Mr. McConnaucuey. You are correct in that. 

Senator Pasrorr. Now, you have no right to determine it without 
an evidentiary hearing. You recognize the issue, but you cannot 
determine it. And what you are asking for under this law is the 
right to demur to it and determine it, and say “We won't give you an 
evidentiary hearing.” Then they can take an appeal from that, and 
the court can decide whether or not you went too far. 

Mr. Sotomon. We have had a series of cases, sir, within the last 
several months in which people not only claimed standing because they 

claimed that they would be econ omically injured, but in which they 
claimed that the economic injury under those particular facts was the 
thing which was making the grant not in the public interest. 

They claimed that the town was too small for two stations, and 
that they both might have to go out of business. 

Senator Pastore. But that has to be determined at an evidentiary 
hearing. 

Mr. Sotomon. Well, we thought m: ayb we could determine that by 
oral argument. And we originally set those cases for oral argument. 
but now in view of the Clarksburg decision of the court of appéals, 
we have grave doubts as to whether that can be decided by oral 
argument. 

Senator Pasrorr. I see. 

Mr. Sotomon. We m: Ly have to decide those | ve videntia ry hearing. 

f don’t know whether the Commission has acted on those or not. 

Mr. McConnavuGuey. We have acted on it and decided that we 
have to set it down for evidentiary hearing. 

Senator Pasrorr. I am sorry I interrupted you. Is that all you 
wanted to say 4 

Mr. Dorrrer. That is the essence of my position. 

Senator Pastore. But at second best you support the bill ? 

Mr. Dorrrer. | have pointed out in my statement the amount of 
time that we have taken, and I have tried to point out that it is unfair 
to the public who are in need or who are being deprived of a service 
to permit these protestants to have a priority of our time aud our stat 
and our money. Iam also fearful that after this gets to be generally 
known that with a broad interpretation of what constitutes a party 
in interest that we are likely to get more protests, not only in the 
broadeast field but in the other field. I would like to point out that 
I think last month—the month of June—we processed about 14,000 
applications in the field of safety and special services. Now, I cannot 
conceive of too many protests being filed there because, generally, 
there is not too much money or value attached te the license. But, 
nonetheless, there are some, and I fully — to see some protests 
filed there as this thing becomes generally known. 

Senator Pastore. But you will admit this: That if you give the 
Commission the power to determine after the protestant is required 
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to file with particularity whether or not they have any grounds to 
protest and t ie © OinMISSION decides : alhst them. then that party can 
ippeal to the court without compel] ing the Commission to give him 
an ey identiary hearing, Then, if the court sustained the Commission 
that would be the end of it. Now, you have to 20 through an entire 
earing. You have to get an examiner to make a recommendation, and 
en you have to pass upon it. Then, after that, the party has a right 
to take an appeal, and the argument, as I get it from the Chairman, 
s that in many instances this would eliminate an evidentiary hearing 
that was not necessary / 


Mr. DoERFER. It might work that way. I aoe i i t does. 

Senator Pasrore. I get the impression that that is the point that 
the Commissio s trying to puc over here this morning. Am I right. 
Mr. Chairman 

Mr. McConnavuGuey. That is right. 

Senator Pasrore. Thank you very much, Mr. Doerfer. 

The prepared statement of John C. Doerfer, Commissioner, Federal 
Communications Commission, follows:) 


Mr. Chairman and gentlemen, my name is John C. Doerfer. Tama 
Commissioner on the Federal Communications Commission. I was 
ap ypointed in April of 1953. Prior to that time I served as Commis 


sioner for 4 years on the Wisconsin Public Service Commission. 

I have also had about 10 years experience practicing before admin- 
istrative agencies. I feel that I have some knowledge of the prin- 
ciples and purposes of administrative law in our American system 
of jurisprudence. Because I feel that some of the fundamental prin- 
Cc ip yles of administrative law are being’ frustrated in the application of 
section 309 (c) in practice before the Federal Communications Com- 
mission I am making a separate statement urging complete repeal. 

The Federal Communications Commission as an administrative 
agency is essentially an arm of the legislative branch of Government. 
It does that which, except for the burdens of detail and lack of time, 
Congress could do itself. 

\dministrative agencies were not intended to function as courts of 
law. Elimination of delay and implementation of the legislative 
policy fairly and promptly are the main reasons for their creation and 
existence. Section 309 (c) adds additional and unnecessary burdens 
upon the FCC in achieving these objectives. 

I am in substantial accord with the recommendations of my fellow 
Commissioners, but I go further. I urge complete repeal of that 
section. 

Not only does the section hamper the efficient expedition of work 
before the Commission and add some needless expense, but it presents 
a fundamental conflict with the eens of the Federal oe 
nications Act. As section 309 (c) is presently being interpreted, i 
gives economic protection to ee leaniaes and others who are not in 
the broadcasting field, contrary to the original purposes of the act. 

Anyone competing for the advertising dollar in any medium, for 
example, publishers of newspapers, magazines, trade journals, shop- 
ping Ma sasetis suhibiban s, and others alleging economic injury, can 
now qualify as a “party in interest. 

One of the most important duties of a newly appointed Commis 
sioner is to read and try to understand the philosophy and purpose of 
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the basie act and court interpretations of that act. In my study of the 
Federal Communications Act and the court dle ISIONS, | coneluded, 
when I first assumed Mis duties as a Commissioner, that one of the 
fundamental purposes of the act in addition to keeping broadcasters out 
of each other’s “hair in the air,” so to speak, was to permit broadcast 
ing to develop within the framework of the American concept of 
competition. 

Section 3 (h) of the act. after defining common carriers, provid 

but a person engaged in radio broadcasting shall not, insofai hi 

person is so engaged, be deemed a common carrier 

In the Sanders case, the Supreme Court said: 


In contradistinction to communication by telephone and telegraph, which the 


Communications Act recognizes as a common carrier activity and resulates ia 
cordingly in analogy to the reguiation of rail and other carriers by the Inte 
state Commerce Commission, the act recognizes that broadcasters are not col 
mon carriers and are not to be dealt with as such, Thus, the act recogn s tha 


the field of broadcasting is one of free Competition 

Plainly it is not the purpose of the act to protect a licensee against competition 
but to protect the public. Congress intended to leave competition in the business 
of broadcasting where it found it, to permit a licensee who was not interfering 
electrically with other broadcasters to survive or succumb according to his 
ability to make his programs attractive to the public (309 U.S. 470 (1940) ) 

This language seemed to lay at rest an yserious contention that 
a broadeaster was entitled to economic protection from the competi 
tion of another or a new broadcaster. However, the decision went 
further. It held in effect that any person aggrieved or whose interests 
are adversely affected by any decision of the Commission e@ranting o1 
refusing any application would have the requisite standing to appeal 
such decision and to raise any relevant question of law in respect of 
any order of the Commission. 

In other words, one who is likely to suffer economic injury now be 
comes, by virtue of section 309 (¢) a party in interest, but only for the 
purpose of asserting that a grant of a license was or may be contrary 
to the public interest. The quoted language of the court has been 
characterized by one writer on administrative law as given a party 
a remedy without a right. 

In this case he said: 

* * the Supreme Court (in the Sanders case, United States) has held that 
a party having an “interest” but no “right” may have standing to challenge 
action of the FCC, The startling result is that a party may have a remedy 
without a right. A first reading of the cases inevitably engenders the idea that 
both the law and verbiage of standing are grossly in need of simplification 
Closer study strengthens that idea (Administrative Law, K. C. Davis (1951) 
p. 676). 

In the enactment of section 309 (c¢), the conflict bet ween keeping the 
broadcasting industry competitive and the rights of individuals to 
secure economic protection, even for a temporary period of time, 
Was not simplified. Indeed, its present interpretation by the Com 
mission and the courts throws the contradictions into sharp focus. 

In urging Congress to repeal section 309 (c), Lam in effect asking 
for specific and clear directions as to whether or not the competitive 
theory is to prevail or whether any person can secure economic pro 
tection under the guise of asserting that a grant made is contrary 
to the public interest. If the basic act does not intend to create sub 
stantive rights to protection against competition, why then should 
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one section of the act entitle a competitor to an evidentiary hearing and 
an injunction pending that hearing in which he has no personal sub- 
stantive rights to assert ? 

On the other hand, if it is the public interest that needs protection, 


it is the Commission and not private individuals which has been 
entrusted with that duty. 
J respect fully submit that if the Commissioners cannot be trusted 


to carry out their high public trust, they should be removed from 
office. Very few, if any, a ivate individuals in proceedings before the 
Federal Communications Commission seek to protect the pub lic in- 
terest without ulterior and selfish motives. 

When the Commission is required to grant a compulsory eviden 
tiary hearing, merely for the purpose of being forced to consider in- 
dividual concepts of what constitutes the public interest, then the 
original purpose of the administrative process to promptly expedite 
matters is seriously impaired. 

I do not contend that a competitior in the field of broadcasting 
or in any other radio service should not be permitted to call to the 
attention of the Commission and be accorded an evidentiary hearing 
on some error, inadvertence or undisclosed information regarding a 
grant made without a hearing. But such hearing should not be com- 
pulsory in every instance. It should be discretionary. It is unthink- 
able that the Commission would deny an evidentiary hearing to any 
party making a serious allegation of a grave mistake detrimental to 
the public interest or a serious allegation of electrical interference. 

It must be remembered that although grants are made without a 
hearing, none is ms yt without a preliminary investigation. Appli- 
cants in the field of broadcasting are presently required to demon- 
strate that they are fin incially, legally and technically qualified. In 
addition, other radio interests of the applicant must be disclosed plus 
any other matter which seriously reflects upon the character, the 
ability, and the position of the ap yplicant i in the field of broadcasting. 

There is no need for a private attorney general with power to com- 
pel a hearing upon issues which he frames according to his concept 
of what is or is not in the public interest. 

The compulsory sale of section 309 (c) opens a door for harass- 
ment by the powerful and wealthy or even extortion by the unscrupu- 
lous. I do not contend that any of the 70 protests filed before the 
Commission are in furtherance of a scheme to extort. The real pur- 
poses, however, of harrassment and extortion are hard to disclose. 

Neither the blackmailer nor the blackmailed would reveal the true 
facts regarding the harassment or the extortion. However, these 
dangers are ever present and will continue to be present as long as 
section 309 (c) remains upon the books. 

I have indicated before, and so has the majority of the Commis- 
sion, that because section 309 (c) requires priority in processing pro- 
test matters, it adds expense and delays many other matters pending 
before the Commission. Recently for a 2-week period T personally 
kept an account of how much time the 7 Commissioners in conferenc e 
spent on protest matters. Out of a total of 23.3 hours, the Commis- 
sioners spent 6.6 hours considering protest matters, or a total of 29 
percent of the full Commission time. 
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The man-hours spent by the staff through April totaled 9,404 hours 
a approximately $49,000, This does not include the time spent 
by the personal staff of <a individual Commissioners, nor the Com 
missioners’ time, nor the typing and general work connected with 
processing protest cases. 

In my opinion, based upon estimates supplied by my engineer, 
the intangible factors bring the above figures to over 15,000 man- 
hours and a cost of approximately $75,000. I do not wish to imply 
that all of this time could have been saved. There have been filed 
more than 70 protests—18 of the protests filed against grants in the 
AM field were based on engineering. 

Most of these were disposed ot promptly after the respective eng 
neers got together and ironed out the difficulties. Of the 30 protests 
filed against television grants, all except 1 were based upon allegation 
of economic injury. 

Up to April 29, 1955, the hearing examiners have spent a total of 
1,672 man-hours and it was anticipated that in the hearings not yet 
begun but on file at least another 2,000 man-hours would be used. A 
typical illustracion is 1 case which as of May 12, 1955, required a total 
of 2,260 man-hours; 1,760 of these man-hours were spent by the hear 
ing examiner and the secretary; 50 man-hours were spent by the 
Commissioners and the Commissioners’ staff. 

So far this case has cost the Commission over $9,000, assessing cost 
on the average grade level of the Federal Communications Commis 
sion personnel who have worked on this protest. In computing the 
average cost, the $10,800-a-year rate paid to the hearing examiner was 
not included. 

This particular hearing on October 27, 1954, was designated for 
hearing on November 15, 1954. I understand that the hearing was 
completed just recently. It took 27 days of testimony and up to April 
21 required approximately 113 working days of the examiner and 
his secretary. Another case took 30 days of the examiner’s time and 
another one 85 working ae of the examiner’s time. 

A conservative estimate by the chief hearing examiner is that a 
total of 209 working days have been spent by the examiner on protest 
cases since September 1, 1952; 16 of the protest cases have been ap 
pealed to the United States court of appeals. Most of these case 
were disposed of upon oral argument before the Commission but wit] 
out an evidentiary hearing. Apparently many of these cases will 
be remanded to the Commission, in light of the Clarksbure a cision 
Obviously these cases will take additional time. 

The Commission processes thousands of applications for authoriza 


tions each month which consists of original grants, modifications, 
renewals, and transfer. The majority of these are disposed of without 
hearing. 

Section 309 (c) permits a protest against any authorization. Al 


though I do not believe that the eeamae of authorizations granted 
without hearing will be subject to protests, I fully believe that when 
the full implications of the Clarksburg case become generally known 
throughout the radio industry, there will be a substantial increase in 
the number of protest hearings. The Commission’s main occupation 
then will be to expedite protest evidentiary hearings. With respect 
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to contested matters, the Commission since September 1, 1952, has 
disposed of 271 applications in 165 hearings. The productivity per 
examiner was as follows: 

Fiscal year 1953, 4.4 hearing cases; 1954, 5.2 hearing cases; 1955, 

> hearing cases. 

‘Shei irony of the situation is that by increasing the workload, the 
—_ stants cannot possibly, within the limitations of our conventional 
budgets, have their matters expedited. Delays and expense can be 
expected to increase in the immediate future. This is of serious 
concern to the American people. 

The remarks of Judge Prettyman before the administrative section 
of the American Bar Association are apropos at this time. Judge 
Prettyman headed the President’s Conference on Administrative Pro- 
cedure, which was established to find ways and means to cut down the 
delay and expense of administrative hearings. He stated that the 
American public, the American businessman, and the labor leader will 
not indefinitely continue to pay 
a hundred thousand dollars for a product he knows is worth only ten thousand, 
or repeatedly wait vears for a decision he knows could be reached in weeks, or 
indefinitely permit disputed issues to be buried in an ocean sand of irrelevancies 
and thus lost instead of being decided. 

The Federal Communications Commission has been frequently criti- 
cized for delays in processing applications and confusion in their 
decisions. This bafiles many people who do not fully understand the 
procedural requirements in administrative hearings nor the difficulties 
of « Commission attempting to reconcile such fundamental conflicts 
as are presented by section 309 (c) with the general purpose of the act. 

Unless Congress removes the conflict between theories of economic 
protection on the one hand and competition on the other, further 
delays and confusions are inevitable. 

My main difference with the amendments submitted by the Com- 
mission is that it acquiesces in the retention of the compulsory hearing 
features of section 309 (ec) and does not redefine “narties in interest.” 
They should be limited to those who may suffer economic injury solely 
by reason of elect rical interference and not by the threat of competition. 

In my view, broadcasting should remain in the field of competition. 
The Federal Communications Commission should be entrusted with 
the duty of guarding the public interest. It should have discretionary 
powers to determine what assertions of a protestant raise substantial 
questions of public ; policy vy. It should have the discretion to expedite 
anv matter and not merely protest matters. 

If a protestant calls to the attention of the Commission a grave error 
in any grant made without a hearing which endangers the public in- 
terest and not merely affords him economic protection or an oppor- 


tunity to stall off a competitor, he should be heard. It should be the 


duty of the Commission to hear him but its duty should be exercised 
through discretion and not compulsion. 


STATEMENT OF BENEDICT P. COTTONE, UHF INDUSTRY 
COORDINATING COMMITTEE 


Mr. Corronr. Mr. Chairman, I don’t propose to read my statement. 


Senator Pasrorr. You may if you want to. 
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Mr. Corrone. But I may pick up certain parts of it. First, I would 
like to make clear that I am appearing here in behalf of the VHF 
Industry Coordinating Committee. which consists of UHF telex Isilon 
stations throughout the c ountry. 

We were formed about 18 months ago for the purpose of seeking 
remedial measures to alleviate the serious plight of UHF stations 
throughout the country. As you gentleman know, this serious plight 
continues to exist today in an aggravated form, and no remedial 
measures have been realized despite the vigorous efforts that our group 
and others have engaged in. 

We are hopeful that our efforts today may be more fruitful. Now, 
at the outset, | want to make it perfectly clear that we do not object 
to those changes in the protest provisions of the act which would 
require the Commission to hold hearings only on protests which raise 
substantial questions of public interest, questions of violation of law, 
Commission rules, established policies, “ys other serious questions 
going to the validity of the grants made by the Commission. Our 
objections to S. 1648 go only to the language reading as follows—I 
won't read the language, because it h: appens to be the language that 
would give the Commission discretionary authority not to stay a 
grant when it decides that it must go ahead with an evidentiary 
hearing. 

Now, I want to deviate at this point for a moment, because I think I 
ought to address myself to some of the questions that have been raised 
during the course— 

Senator Pastore. Before you get to that, Mr. Cottone, so that we will 
understand, where the protestant is required to particularize what 
the issues are, and that protest is granted a hearing, then in that case, 
you feel that there is sufficient substance there that the grant ought to 
be staved. Is that the argument you make ? 

Mr. Corronr. Precisely. I say that by making the determination, 
the C —— has looked at the protest and determined it is sub 
stantial, by definition, it has said this is a situation where there is a 
question whether the public interest would be served by this grant. 

To — then, in the opposite direction and permit the grant to 
go into effect is really at cross-purposes with the very determination 
that the Commission has made. 

Senator Pastore. Now, at that point—I know this is an unortho 
dox procedure—what have you to say to that, Mr. Chairman, because 
I raised the same question when I was going over this with Mr. 
Zapple. Where you have determined that the protest should proceed 
toa full evidentiary hearing because of the allegations made to you, 
then why in that case do you persist in allowing the grant to be etfec 
tive / 

Mr. McConnaucuey. Because, as you know, Mr. Chairman, a good 
lawyer can always plead good facts. He can plead good facts, but 
what is proposed here is really to take the whole heart out of this bill 
in permitting us to—he is asking that the automatic stay stay in, in 
effect. That is what he is asking, and that is what has held us in this 
thing, and we feel that it is in the public interest that the grant should 
be allowed to continue. 

Senator Pasrorr. All right, Mr. Cottone. 

Mr. Corronr. May I say that it is not the lawyer who pleads the 
facts in a protest case, Mr. Chairman. The protestant must state 
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under oath a“ the risk of committing perjury what the facts are that 
he alleges that he believes constitute grounds in the public interest 
why the oTrant should not be made. 

Now, when the Commission decides that he has raised substantial 
questions that if those facts are true—and those facts are made not as 
the assertions of the attorney, because Congress expressly wrote this 
into the statute, Mr. Chairman—but on the oath of the protestant, I 
think it is somewhat—perhaps the lawyer is taking a risk in accepting 
those facts from his client, but his client is taking the risk, because 
his client is willing to put his signature over an oath, stating that those 
facts are true. 

Senator Pasrorr. And do you think that there ought to be a further 
requirement in the law that ‘under oath this protest is not being filed 
for dilatory motives / 

Mr. Corrone. [ see no reason why that could not be stated. 

I think that the important thing is this: That once the protestant- 
and T believe this very, very strongly that there should be no oppor- 
tunity in this statute to permit a protestant who has no substantial 
crounds of public interest to require an evidentiary hearing; if he just 


comes in and says, “I am just gomg to be hurt: I am going to lose some 
revenues: therefore, you shouldn’t permit this additional competitor 
to come into this town.” That protestant has no right to have an 


videntiary hearing on that question. 

It is only when he raises the question, and if he alleges the economic 
injury, it is onlv when he raises the question and points out specifically 
the adverse consequences upon the public interest which might result 
— a particular grant. 

ake particularly in the UHF situation: A particular grant, for 
saan may be made by the Commission, where a concentration 
of control of facilities is permitted, where a station is permitted to 
move from the location that—a VHF station was permitted to move 
from the location that was originally authorized where he can pro- 
ceed with that if he wants to or may have proceeded, and to move 
10, 15, 20, 30 miles away, over into a different market which may have 
been served by UHF stations that have network affiliations. 

Where the Commission makes a grant like on it, Which aggravates 
intermixture in most cases, where the UHF station is able to point 
out, “Gentlemen of the Commission, here is a sidtenkien that is detri- 
mental to the public interest. It is true that it is going to hurt us. 
but we are also showing that that is a consequence. e 

If you permit the moving of a service in this way with a possible 
consequence of further destruction of stations that are providing local 
service in that community, that, gentlemen, is a consequence that 
we beheve you ought to be willing to hold a hearing on to show 
whether those adverse consequences to the public interest should be 
avoided, and I might say that that is the vital concern of the UHF 
Industry Coordinating Committee in this situation. 

Senator Pasrorr. Another argument that you haven’t stated that 
I should like to express in the hope that the members of the Com- 
mission here will give it some thought: Once the Commission has 
given credence to the substance of a protest by allowing it to go to a 
hearing and yet permitting the station to go on the air, isn’t the 
Commission pl: icing itself in an unusual position by permitting the 
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station to go on the air, and yet recognizing the validity of the pro- 
test, and saying, in short, that sometime in the future this onda e 
may be suspended. 

Now, I am not worried about the applicant who does it with his 
eyes open. That is not my concern at all. He is in for big business. 
But I am concerned about the public, who is lulled into a sense of 
saying “Here I am; I have a service by order of the Commission,” 
and at the same time the Commission, realizing there is substance to 
the protest, allows this to goto a hearing. 

Then later on, when it is passed upon by the court, the Commission 
may be overruled. Now, what have you to say about that, Mr. 
McConnaughey ? 

Mr. McConnavouey. I think what you say is basically true, Mr. 
Chairman. However, I do want to point out that in every—not every 
ase—but in most cases, a protest is filed and certain facts are alleged, 
and then the other party comes in and files an answer to those protests 
and denies each and every one of them. 

I think the Commission should or must have, in order to have this 
matter continuing about television getting on the air, it must have 
the right to decide whether it is in the publie interest to have the 
erant continued and not have it stayed. 

Senator Pasrore. If you didn’t think so, wouldn't vou deny the 
protest and compel them to go to court? I mean, now, we are only 
talking about where you have allowed the protest. 

Mr. McConnavouey. You can’t do it if they have alleged facts. 
If they have alleged facts, you couldn't. If they have alleged facts 
that would constitute a cause of action, I will put it as a lawyer, 
then I don’t think 

Senator Pasrorr. Well, don’t they have to allege facts which would 
prove that the public interest was ‘bei Ing injured / Now, you would 
have to make a pretty substantial showing under oath to do that, 
wouldn’t you? 

Mr. McConnavuaney. Yes. : 

Senator Pasrorr. You couldn’t make a frivolous representation and 
expect to get beyond a denial by the Commission. 

Mr. McConnavoney. But they could allege facts. I agree — 
you there. They could allege facts which might not appear on the face 
of them to be frivolous, but they would be facts that would be com- 
pletely denied by the opposing ‘side, and you have to set the matter 
down for an evidentiary hearing under the decision. 

Senator Pasrore. But wouldn’t this cut down a number of cases that 
are going to evidentiary hearings? You say you have about 30 now 
pe nding. Now, if you h: ave the proce edure to de ny these protests on the 
issues raised, without going to a hearing, that would cut that figure 
down. You wouldn’t have too many cases to deal with, then. They 
would be real issues, and they could be resolved expeditiously, couldn't 
they ? 

Well, all right. I hope you will give that some ap This is 
bothering me, too. The idea that once you have set : . protest for a 
hearing, and you insist upon the service going on the air with the risk 
being taken by the public, that within a matter of months, the station 
might go off the air. I think, is pretty dangerous. Unless you-can 
invent some procedure that the service would stay on the air regard 
less, I am very much interested in that. 
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Mr. Soromon. I want to point out, if I can, that the Commission is 
hot suggesting the Opposite of automatic stay. We are not suggest- 
ing that there will be no stay. 

On the contrary, the Commission’s bill specifically says ye there 
will be a stay unless the Commission affirmatively finds for reasons 
set forth in the decision that the public interest requires the ae to 
remain in effect. 

Now, at one stage in Mr, Cottone’s argument, he said we should say 
more than it requires: we should add an adverb “urgently requires,” 
but that is the area of difference. 

It isa question of how affirmative the C ommission’ s determination 
must be if it does not permit a stay. The Commission’s proposal here 
DV NO meals says that we will not grant stays In the average case where 
ve have a protest. 

Senator Pastore. But do you see a situation when the Commission 
ever would allow a protest where a very serious question of public in- 
terest hasn't been raised’ I mean, it is a paradoxical position that you 
are taking. 

Mr. Sovomon. Yes, sir. I certainly do, 

Senator Pasrore. You say in one breath that you won't allow this 
protest unless you see a public interest. Then in the next breath you 
want the discretionary power to exercise only if the public interest 
is involved, I believe you are on both sides of the branch. 

Mr. Soromon. Yes, sir. The Commission, as the chairman said a 
few minutes ago, just designated for e videntiary hearing, paiens we 
believe we have to under the present bill, a series of protests. I don’t 
think at the present moment there is a single member of the C vase 
sion who thinks there is a chance in the work l after those protests hear- 
ings are heard that we will come up with anything other than what we 
have been coming up with for the last 25 years. 

Senator Pasrorr. And you will be denying them? 

Mr. Soromon,. No, sir; we will be uphol ling them. 

Senator Pasrore. You will be denying the protest. 

Mr. Sotomon. After evidentiary hearing, but I mean these cases 
that I am talking about are cases where people are attempting to 
stop new stations in towns, various towns throughout the United 
States, on the grounds that the town is not big enough for the addi- 
tional station. 

Now, we are afraid—we have determined now in view of this Clarks- 
burg case that we have to have an evidentiary hearing, because they 
have alleged facts—I don’t think there is a man on the Commission 
that thinks they will ever prove these facts. They have alleged 
them. Personally, I think they are not even capable of proof. 

Senator Pastore. I see. 

Mr. Soromon. But we are stuck with the evidentiary hearing 
because of the act as interpreted by the court. 

Senator Pasrore. In other words, your demurrer procedure isn’t 

oing to amount to a great deal. 

ao Soromon. It doesn’t amount to a great deal. It will take care 
of some cases. 

Senator Pasrorre. And you speak to me in terms of procedure? 

Mr. Sotomon. I find it very difficult to guess in terms of procedure, 
but it will help, but the demurrer alone is not adequate. It will help 
a great deal, but it will not do the trick by itself. 
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Senator Pasrore. All right. Go ahead, Mr. Cottone. 

Mr. Corronr. I have great difficulty, Mr. Chairman, in under- 
standing Mr. Solomon’s statement, because if I understand correctly 
what he has said, it is that the facts alleged by these people in this 
narrow type of situation, which | think he is referring only to an 
AM situation, not a television situation, but in this narrow type of 
case, the type of situation he is referring to is the people say “we are 
voing to be hurt, and that injury is going to adversely affect the 
public interest.” 

Then the protestant does not show with sufficient—with the kind 
of facts that the Commission may believe even if he proved them after 
a hearing, that the Commission could do anything but grant the 
application. 

Under those conditions, presumably that is what their language in 
he first part of this bill is intended to accomplish. The Commission 
can demur to the protest and write a decision, a reasoned opinion in 
which they can say, “These are the reasons why we don’t think that if 
you prove what you say, you are not going to show that the public 
interest would be adversely affected.” 

That decision denying the protest is subject to court review if if 
is supported at the time that the protest is denied with the kind of 
an opinion and the kind of findings, namely, the findings that are 
alleged in the protest, that a court could review. That is the kind of 
decision that would be directly appealable. Now, if Mr. Solomon 
Is saying, as | understand him, that this proposed amendment is going 
to allow the same kind of situation which they say today exists, they 
are not able to dispose of these insubstantial protests, then 1 don’t 
see any purpose Ww hatsoever to the amendment. 

Now, as far as the question of—as far as this (lispute of fact that 
may be involved, the Commission may have a doubt as to whether 
the protestant is telling the truth, because his opponent has filed an 
opposition. 

Today, the protestant has to file his protest under oath. ‘Today, the 
opponent or the opposition that is filed is not required to be filed under 
oath, So you have a situation there where a protestant must take quite 
a risk in effect, and particularly if he is an existing station. 

If he has perjured himself in the protest, the Commission has ade- 
quate means of proceeding against him. His license comes up for 
renewal, and if this protestant has gone ahead and made wild charges 
as to what the facts may be, the Commission may well call upon him 
in a renewal proceeding to explain why it was that he engaged in this 
wild series of charges that he may have alleged in his protest. 

That, to me—it seems to me that when we say that because there is 
doubt in the Commission’s mind as to whether one person or another 
person is telling the truth, why that, in and of itself, dictates the 
necessity for an evidentiary hearing with all the safeguards for ob 
taining the truth that is provided by our traditional judicial proce 
cures, 

Senator Pastore. If that is so, then why is it that so many of these 
protests have been filed for dilatory reasons, and they are getting 
away with it? 

Mr. Corrone. I don’t agree that they have all been filed for dila- 
tory procedures. 

Senator Pasrorr. Do you agree that some of them are? 
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Mr. Corrone. I am not familiar with all of them, and I can’t put my 
finger on, today, about which we can say no substantial public inte rest 
question has ever been raised; no facts which raise a definite question 
as to whether the public interest would be served by a grant. 

I, personally, am not familiar with a single instance of that sort. 
Now. the Commission may have them, but I am not aware of them. 

Senator Pastore. We don’t change the formula or the rules as to 
what must be shown in order to sustain a protest or not. I mean, we 
are not changing that at all, are we, in this amendment ? 

Mr. Corrone. I don’t understand that you are. 

Senator Pasrore. So insofar as the things that could be proved are 
concerned, whether you remain under the present law or you adopt 
this amendment, you still have the same rule. 

Mr. Corrone. Precisely; the same standards of public interest as to 
what facts are necessary to show that a thing is or is not in the public 
interest are applicable. Whatever is ingrained in the Communications 
Act in the Commission's rules and regulations and in its established 
policies 

\t least [ would so understand that that is what the Commission 
: attempt ing to do here. 

Senator Pasrore. Let’s assume that a person merely alleged a fact 
that he would receive less revenue if a certain station were given that 
license. Would he be entitled to go toa full hearing / 

Mr. Corronr. Not necessarily. The Commission, in the exercise of 
its e 8 rt administrative judgme nt, can say if that is all you are going 
to be able to show us, we do not believe that the public interest will be 
de ouoa of—will be served by depriving this community of the addi- 
tional competitive service of this new station; if all you are going to 
show is that in some way your revenues are going to be diminished, we 
don’t believe that the public interest is served by us using that as a 
ground for denying this new service. 

Now, if the Commission can write an opinion which creates only a 
question of law as to whether that is a sound ground for denying the 
application, then the protestant has his remedy of going into court, 
and that conclusion of law may be tested by the court. 

Senator Pastore. Without a hearing? 

Mr. Corronz. Even without a hearing, yes, and that situation I 
would readily concede that the protestant having been given his rea 
sons by the Commission, if he thinks that is not a sound reason that 
can be supported in an appeal—that can be supported by the Commis- 
sion, if it is appealed to the court, he will go to court, and there is the 
way to test it. 

Senator Pastore. Are you saying that they have the right to demur 
now ¢ 

Mr. Corrone. I do believe that, yes, sir; I do. That has been my 
opinion and that is in my statement. 

Senator Pastore. That is interesting. You may proceed. 

Mr. Corronr. Now, 1 would like to say, because we were off that 
point just a moment ago, I am very strongly of the belief that, to use 
your words, Senator astore, that you shouldn’t give a lollipop to a 
child and then take it away from him. What alternatives do you 
have / 

I believe that it is very, very strongly against the public interest for 
the Commission, if it finds there is a question as to whether a erant 
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should be made to give that grant, and order a hearing on it, and then 
by the same token, or by the same stroke of the pen, so to speak, to pei 
mit that operation to go into effect. 

Now, we have got to bear in mind here we are not dealing with a 
situation where the oper: ition has already started. We are not dealing 
here with a situation where that operation has alreedy started by 
virtue of some previous authorization. That is already taken care of 
in the act in the provision that relates to an authorization necessary 
for the conduct of an existing service. 

We are'talking now about something new, something that thi 
applicant presumably has not done anything about. Tle certainly 
would not have been able to start construction of a station before he 
received this grant, because if he did that, he would be violating the 
law. 

The law says he can't begin construction. So all we are talking 
about here is whether something that has not been permitted to be 
started should be allowed to commence, with a possible consequence, 
as you put it, of taking the lollipop away from the baby in the light 
vin the face of the preliminary determination that there are substan- 
tial questions as to whether the public interest would be served by this 
grant which requires a hearing. 

Now, I think that that consequence of taking it away-— because then 
you are not taking it away from the applicant: you are taking it away 
from the public—it is a very serious consequence that should be 
avoided by procedures In this act that does not permit that to come 
about. 

Now, you raised the very significant question, | believe, this morn 
ing when you said “Why shouldn't we look at these procedures to see 
that this situation does not come to pass?” and I think you assumed 
ee ee eee es to object : and hasn't 
done so that really the Commission shouldn't be required to take this 
up for the first time after both the applicant and the Commission have 
proceeded on the assumption that there were no substantial publig in- 
terest questions involved, and then at that point cut them off. 

The answer, Senator Pastore, is in the fact that the act now pro- 
vides for the opportunity in section 309 (b) for the making of objec- 
tions, but there 1s no procedure that is set forth in that section of the 
act—and this applies prior to a grant, bear in mind—no procedure that 
is set forth in that section of the act which entitles the objector or 
the protestant, if you will, to the opportunity to obtain the same kind 
of consideration prior to the grant that he obtains when he files his 
protest. 

Now, I know that in a great number of these protest cases the pro- 
testant has not filed his objections for the first time after the grant has 
been made. In a substantial number of these cases—at least those with 
which I am familiar—the protestant has filed his objections virtual 
ly in the same form as his later protest. 

Senator Pastore. Well, if he has been allowed to file his protest 
in the first instance, isn’t this the second bite of the cherry? 

Mr. Corronr. No, because the Commission doesn’t construe that it 
has any obligation—does not construe its obligation to consider that 
protest, those objections, in the same way, namely, the Commission 
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may refuse to consider any objections that are argued and accept the 
applic ant’s version of what the facts may be in that situation. 

The Commission in some cases has not even attempted to write an 
opinion in that type of situation where the objections have been raised 
in advance. 

Now, that invariably leaves the person who has substantial objec- 
tions, it leaves him in the position of having to make his protest which 
under this provision of the law which has been made procedurally 
more tight requires the Commission to consider these objections. 

Now, it seems to me that the most logical way of curing this pro- 
cedural defect is to provide that the protestant gets the same oppor- 
tunity for a consideration of whatever objections that he has prior 
to the time the grant was made on the assumption that he has been 
given adequate notice of the application that has been filed, and of 
the type of application that the Commission is going to consider. 

Now, I must say that part of the defect may be is here in the fact 
that there are no clear-cut procedural rules which really set forth 
any definitive method whereby consideration may be given to these 
obje ctions or opportunity may be provided for the filing of these objec- 
tions. You don’t know, for example, when you should file your 
objections, because if an application is filed today, there is no require- 
ment, as far as the Commission’s rules are concerned, that it may not 
be granted tomorrow or the day after. 

In some instances, there are certain types of applications on which 
public notice is not given of them, and the Commission has no rules 
that specify the situations where public notice of an application is to 
be given. 

Now, this situation has arisen. I mean, the situation as to someone 
who wants to object to the grant before the Commission—and point 
out to the Commission substantial reasons why the grant should be 
made—before the Commission takes up the grant. 

No indication—and this is not in the statute, even in the statute 
there is no indication of when the opportunity for the filing of objec- 
tions must be given, or what happens when somebody files objections. 

The statute as presently worded in section 309 (b) provides that 
when the Commission decides on its own that it must designate an 
application for hearing, it must permit parties in interest who have 
objections to intervene in that proceeding, but it does not provide for 
any procedure which specifically indicates that the Commission may 
be required to consider the objections that are made prior to the grant, 
which is the time when the damage should be really averted in order 
ro avoid giving the baby the lollipop, and there is no procedure, and 
to me, the crux of the matter is to take care of that situation by provid- 
ing for the same kind of opportunity prior to the time that the Com- 
mission may make a grant for making the kind of objections which the 
Commission is later willing to consider and dispose of as on demurrer 
through the protest proc edure. 

Now, concede ly, if the Commission is prepared to allow and permit 
the right of protest after a grant is made and to say that must be con- 
sidered as on demurrer, there should be no objection to allowing that 
same procedural opportunity prior to the time the grant is made. 

What I am saying, really, is that this thing is backwards. The 
protest provision, with the procedural provisions of the protest rule, 
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should be in 309 (b) in the place where the Commission is in the best 
position to —_ and take a look before they give the applicant any 
reason upon which to base any reliance that he is going to go ahead. 
Once an applicant gets a grant, he then is in the position of saying, 
“T have got this grant and I can build up my hopes and expectations 
in reliance on it.” 

Senator Pasrorr. Well, now, let me condense this: If a television 
station applies for increased power, is there a public notice made of 
that ¢ 

Mr. Corrone. I believe that a public notice is given in that type of 
situation. 

Senator Pastore. What are the situations where there is no notice 
given ¢ 

Mr. Corrone. Here is a kind of situation. <A television station gets 
a grant to operate a station at a particular location. He then decided 
that he wanted to start operating, and at that particular location 
nobody is concerned about it. Nobody feels he is going to be hurt. 

Then that same applicant who received the grant of this author 
ization, this permit at this particular location, decides that he doesn’t 
want that location any more, but is going to another location, because 
of the fact that he discovers he may not be able to obtain a network, and 
the network says, “If you move to this other location, you can have 
our network.’ 

In this other location there may be UHF stations that may have the 
affiliation, and immediately they lose the affiliation. So he may file 
his application in this form. He files fora spec ial temporary author- 
ization, and of that no notice is given by the Commission. Of that no 
notice generally is given. I mean, whether the procedure has been 
corrected, I don’t know. 

But in that situation the Commission regards that as that this 
person is proposing a temporary authorization, and we are authorized 
to make that grant in this situation. 

Now, there have been situations even in that type of case where 
the knowledge of the filing of the authorization has become avail 
able and there have been objections filed, but the objections do not 
result ina hearing. The same objections, as a matter of fact, which 
the Commission later, when the protest is filed, is willing to recognize 
as the basis for authorizing a hearing. 

Senator Pasrore. Now, how long does that temporary license last / 

Mr. Corvonr. Well, generally the ‘vy give them for 6 months. i don’t 
know whether there is any period of time the Commission authorizes 
a temporary operation. 

Senator Pasrore. Don't the interested parties then have an oppor 
tunity to interpose an objection before the permanent license is 
granted ¢ 

Mr. Corronr. You mean—well, now, we are talking now about this 
kind of a temporary license, Mr. Chairman 


Senator Pasrore. You see, I am trying to get around this. You 
have raised a serious question here; this question of notice. Now, 


I raised the question here a short while a igo, that after all, these people 
have a right to interpose their objections when the application is filed. 
Now, they haven’t done that. Then they come in here after the Com 
mission has granted a license and they start this very broad procedural 
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process. You are attempting to answer that by saying that this is 
their only remedy because they don’t have notice of the pendency 
of the application. 

Now, that is a serious charge. 

Mr. Corvone. I am saying in some instances. I would not want to 
be understood as saying that they never have notice, but there are 
instances where the kind of notice that is given—and this is in this 
type of situation—you have this overnight-grant type of situation 
where there may be pending 3 or 4 applications. 

Now, as against any individual application, as against any one 
of those individual applications, there may be no objections. So 
that there is really no reason for objecting or protesting, but when 
the four of them get together and in the process of getting together 
certain substantial questions of public interest may arise, and they 
might very well be getting together and because of the combination, 
they raise a question possibly of concentration of the facilities. 

They might each already own stations, and this combination is 
perhaps more against the public interest than the separate entities. 
You might have a serious question as to whether if the procedure 
followed by the Commission, which is this overnight-grant procedure, 
which at one time permitted the 3 or 4 applicants to get together 
the night before the Commission meeting, just wait until 1 minute 
to 5 o'clock, and on hand filing the merged application, and obviously, 
in those situations there is no notice to anybody as to what might he 
the adverse consequences of this kind of a combination. 

Ergo, the opportunity to object does not exist there. I don’t say 
in every situation the op yportunity to object does not exist. I would 
vo along with any suggestion that if an adequate opportunity to object 
has been given and if the same opportunity to get consideration of 
those objections has been afforded by the Commission prior to the 
grant, the same kind of opportunity that they are willing to give in 
this amendment to the protest procedure, I would say if that fellow 
comes back later and then tries to raise the same ground, I would 
throw him out. 

If the Commission has properly disposed of his objections and said, 
“We don’t need an evidentiary hearing: we are not required to order 
an evidentiary hearing in this situation.” 1] would throw him out and 
let him go to court on whether the Commission acted soundly, abused 
its discretion, or gave good reasons why that did not require going 
to hearing. That seems to avoid the adverse consequences of making 
the grant, letting the horse get out, so to speak, and then shutting the 
barn door. 

Senator Pastore. You say what they used to do. Can’t they do 
that any more? 

Mr. Corronr. I don’t think there are many situations today where 
there are any of these so-called overnight mergers. The thing is pretty 
well crystallized. Most of the large— this happened mostly in these 
cases of the desired VHF grants, and most of those grants have pretty 
much crystallized either by being now in comparative hearings where 
they weren’t able to work out a merger or where a grant has been made. 

I would not like to suggest that in every such case where a grant 
of a VHF channel has been made there was this kind of a merger 
samedi. Now, the Commission—sometimes after this procedure 
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was started, the Commission did adopt a rule which I 

not a very clear rule, IT mean. as far as I am concerned Lh rule 
SA wherever there have been these appli ants that have been that 
ire in this contested status where they have not yet been des onated 
for hearing by the Commission. and they decide to merge, that the 
(‘omm! S101 mA at a successive meeting, whatever that might mean 
may take that up. 

Now. that 2 le is lipposedt to onstitut notice presumably that the 
have got to v itch all f these fom appli nts that we hav I n talk 
ing about and anticipate pos iblv that if they vet together an nd 1 roe 
that they ought to have some object ns that they oug!l tto have read 
and possibly file I don’ know how rhey could ile t. hes ause the crant 
is made the next dav ancl file those « biections presu nab ometime 
vefore the Commission takes this final action in making the grant 

Now. I must say in justification of the Commission that the Com 
mission has done this all i n pursuance of what they have believed to 
be their mandate that they must vet these VHF orants out, but I do 
think there is a very, very Important factor, and that, in addition to 
expediting service, othe public interest considerations should be 


considered. 

There is another aspect of these situation 

Senator THurmonp. Mr. Chairman, could I ask one question ? 

Senator Pastore. Yes. 

Senator Trurmonp. Is it true that this section of the law has pre- 
vented the establishment. of television stations and caused the public 
interest to suffer ? 

Mr. Corronr. No, sit 

Senator THurmMonp. You don’t know of any place where that is the 
case ? 

Mr. Corrone. I do not know of any case where the suspension of 
grant has resulted in a situation that could be said was seainst the 
public interest, because as I stated before, Senator Thurmond, where 
a grant has been made and a protest has been filed and if the situation 
is one which under this bill the Commission feels it must correct. that 
they shouldn’t do that for insubstantial protests—if the situation is 
one where the Commission decides you have got a protest here whicl 
raises substantial questions of fact and law, substantial questions as 
to the public interest. substantial questions possibly as to whether 
this grant results in violation of Commission rules and policies. I say 
that in that situation, my answer most os finitely woul d be no to youl 
question, that if the service is del: Lye od under - those situations where the 
Commission must say “We have got to hold a hearing before we can 
decide whether this ‘thing should be neartadabed to become effective.” 
1 would say in that situation most definitely it is not in the public 
interest. 

Senator THurmonp. Are you familiar with the fact that in 
Spartanburg, S. C., a large area in South Carolina—the Commission 
granted authority for the establishment. of a station and under this 
provision this grant has been held up in the city of Spartanburg and 
the people of Spartanburg haven’t gotten this station yet? 

Mr. Corronr. Yes, I am one of the counsels in that. case. 

Senator THurmonp. And this very section here has been the reason 
the people of Spartanburg haven’t gotten that television station. 
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Mr. Corrone. No, sir. I don’t agree with that at all, sur. I think 
the reason the people in Spartanburg haven’t gotten a television sta 
tion there is because these people who got the original grant in this 
and this is the kind of situation I was talking about—are free to pro- 
ceed under the original grant in the location that was originally 
authorized. 

Senator Tuurmonp. You do admit that the Commission, of course, 
oranted the station to Spartanburg / 

Mr. Corrone. Yes. 

Senator TuHurmonp. Then you, as attorney, came in with injune- 
tions and prevented this station from going forward, didn’t you? 

Mr. Corronr. No, not this station. Oh, no, Senator Thurmond, 
you are wrong with that. Not this station that was authorized by 
the Commission. We did not object to that. ; 

Mr. Trrurmonp. You have it tied up in court now. 

Mr. Corronr. Oh, no, we are not tied up in court now. 

May I explain the facts to you, sir? J will be glad to explain the 
facts to you, sir. I will tell you the facts in that case. 

I did not w ish to vel 

Senator Tnurmonp. You need not go into detail, but the point I 
am getting at is—I didn’t know vou were one of the attorneys, or ] 
wouldn’t have asked the question, but I do know this: That the people 
of Spartanburg don’t have a television station. It is a tremendous 
city, tremendous congested population, and the people there are de- 
manding service. The Commission is trying to help those people 
out, but these protestants have come in here with you as their attorney, 
you say, and blocked it, and you are denying those people service. 
We object to that in South Carolina. We don’t like it. 

Mr. Corronr. May I explain this to you, Senator Thurmond. The 
reason why the people of Spartanburg—— 

Senator THurMonD. Now, let me ask you another question. Aren’t 
some of the attorneys here in Washington using this section to collect 
fees and staying litigation for their own private gains while the public 
interest suffers ? 

Mr. Corrone. I think you are erroneously interpreting the public 
interest in that assertion, Mr. Thurmond. May I answer your ques- 
tion, sir? May I answer your question as to the facts in that case? 

I did not wish to get into it- 

Senator THurMonp. Since you are one of the attorneys in the case, 
I don’t care to go into it further. I didn’t know you were one of the 
attorneys when I first asked it. 

Mr. Corronr. May I be permitted to state for the record the facts 
of that ? 

The authorization that Senator Thurmond was talking about was an 
authorization—let me start this way. 

A grant was made to this applicant that Senator Thurmond is talk- 
ing about after one of these merger or dropout procedures. The grant 
was made to this applicant to locate the station on Hogback Mountain, 
which is located some distance north of the city of Spartanburg, to 
which the channel is assigned. 

Shortly after the grant was made, it was discovered that the ap- 
plicant—the applicant discovered he couldn’t get an affiliation with the 
Columbia Broadcasting System. He then proceeded to apply for 
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one of these special temporary vuthorizations for an interim auth 
orization on a location—at a location that was roughly 18 miles away 
from there, right over 5 or 6 miles from the city of Greenville, which 
is about 2d miles away from Spartanburg. 

This was » kind of spec ‘ial temporal v authorization | oe in 


vou about. "The re was a UHF station in Greenville, and a UHF : Lp- 
plicant who was about to get started in Spartanburg and a expected 
to get started in the expectation of a CBS affiliation. 


‘here was also a UHEF station in Anderson that had a CBS net 


work affiliation. Now, the protest there in that case before this was 
the case where it was learned that a requ for the special authoriza 
tion, which was supposed to be for an interim authorization, if you 
please, for an interim authorization, saving “We want to start at t] 
location at Paris Mountain just to ret service started earher.” Be: au 

mind this was about—as I said about 25 miles away from the city 
of Spartanburg. 

Now. 1n that ca e, there Wi nothing the protest vas not ad 
dressed against granting on FTlogback Mountain, with which they 

ere perfectly able to go al head all du Ing this time. Nobody obi ‘ted 


to that. but the protest was cirected against the operation that they 
~— proposed for this entirely different location. 

In that case, also, I think it is clear that if they had wanted 
there was a situation where t! ey had facilities right 1 the City of 
Spartanburg for starting this so-called interim operation, but fon 
reasons of their own, they decided that they wanted to vO over 
towards Greenville, which is the place where it would have affected 

e UHF stations. 

Well, the protest was filed by three UHF stations in that ea e, pro 
them on the groun [that this was a violation of what the pur 
pose of the Commission's allocation plan was, and also alleging that 
this was not—it was not a temporary operation, that 1t was the inten 
tion of these ue > to make this a permanent operation. 

It was alleged, in affect, that they had improperly they hadece 
ceived the Commission into believing they were going to do this only 
for temporary purposes until they could build that station on Hog 
back Mountain. We said that isn’t true. The Commission disposed 
of our objections on the ground that what we said was pure ‘ly specula 
= and granted the special temporary authorization. Then the three 

‘HE stations filed protests which the Commission disposed of by 
ae that they were not parties in interest. They did not considet 
the merits of our grounds. 

Now, in this decision, they said we were not a party in interest be 
cause we were not going to be h a by this new operation. They said 
we wouldn’t be hurt any more by this new operation than if these 
people had decided to build up there on Hogback Mountain. That 
was the reason the Commission threw us out. 

We went to court and the court stayed that authorization. They 
were about to go ahead and get into operation on Paris Mountain. 
Then the Commission—before the court could hear the merits of that 
appeal, these people—the same people, the Spartanburg people, decided 
that instead of going ahead and proceeding with the merits of the 
appeal as to whether this temporary authorization required a hear 
ing, they decided they would now come in and apply for a permanent 


testing 
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modification: in other words, this was a clear abandonment of th 

Hogback Mountain operation which had originally been autho 
We filed objections again; this is after the court had issued a sta’ 

recognizing that we were a party in interest, and parties that would b 


injured by this move. 
We filed objections to this permanent modification. We said t] 


same reasons apply, that this how proves what we have said, The 
Commission again granted the modification. Again we protested 
We went to court and the court again stayed that new authorization 
the permanent authorization, *he permanent modification to move the 
station permanently. 

We then went to the merits on the appeal. The Commission thre 
out the second protests again on the ground that we were not parti: 
in interest. We went to a final decision by the court, and the court 
held again—and this was by different panels of the court, as I recall] 
it, each time—held that we were a party in interest and required the 
Commission to order a hearing on the grounds that we had alleged i 
the protest, and the grounds we had alleged in the protest were ground 
that said this is a violation of the purpose of the allocation plan. 

We also alleged that misrepresentations had been made to the Com 
mission. We alleged that the effect of the move would be to destroy 
the ability of two stations to continue to operate. 

Senator Pasrore. Well, I think you have explained that. 

Mr. Corrone. I wanted to make that clear. I would not have raised 
that situation except for Senator Thurmond’s question. 

Senator Pastore. Will the passage of this bill affect this cause at 
all? 

Mr. Corrone. I don’t know. That cause is presently in a hearing 
pursuant to the court’s remand. 

Now, one of the things that this discretionary stay provides—let 
me put it this way : because of its v: igueness and in the light of certain 
assertions that have been made here as to what it will accomplish or 
what kind of evil it will cure, I, of course, am quite fearful of the 
possibility that (1) in these transmitter move cases, particularly where 
the effect is in virtually every interest, and this is the concern of the 
UHF Industry ¢ ‘oordin: iting C ommittee, that it aggravates intermix- 
ture, and makes the plight of the UHF stations, which is bad enough 
as it is,a far more difficult one. 

Now, if the Commission in one of these transmitter move cases- 
and there are other types of cases where grants are made where it is 
claimed that there is an overlap of the service area where a multiple 
owner comes in which makes it much more difficult for the small-sta- 
tion operator to compete with this multiple owner either in terms of 
bargaining for affiliation, for national-spot revenues, and in a sense 

reating what we claim is a situation contrary to the public interest, 

one which is a kind of unfair competition which the Commission is 
permitting to be approved, which has been recognized as a public 
interest concept. 

Now, that type of situation is the situation where we are concerned. 
Even if a protest is filed against one of these types of situations, the 
transmitter move situation, the Commission would be free in the exer- 
cise of its discretion here, because we have no standards in this particu- 
lar provision which say that the Commission should or should not 
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l il learing ( 7 Wty in that situatio a 
( a l¢ tl lien ry Te ‘ to be a vo l ( ( 
rest que ( ul ( \ hearin: 
Chive me time the I pel On { beng pr l 
lto vo o1 
Now, that situation in d of its ik t virtually impo 
ly to eve ha any 1) proceed WIth ( Lnd 
it extent, L think th \ n the statute \ 
| out the opp nit ) opportunity 1 
Gg ul © USLal Li Poul 
| i L\ \ lit o keep | ( il \ 1 I 
‘ ting t} { ( ( nust automatically o1 ra 
i rregardl ot what illeged to them. 
. pro stant I think il \ { prot tant, 1 willing to tal ( 
risk that if the Commission erroneously throws out his protest he can 
ourt and get the kind of a determination from the court that 
entitled to. That is all he ntit { wave after all. Ha 
votten a Tair hake ? Has the Commi on pr yperly construed the 
Lw ¢ And have they given full consideration to the fact that he al 
ced 7 
Now, my discussion, I might say with respect to what I think, on 


the procedure for curing this lollipop ituation that vou men oned,. 


Senator Pastore, of really dealing with this problem before the grant 


‘ 
le by the Commission, is not in my prepared statement. W 
de al ‘ Scales ncaa t al j is | i Ae 
long with the Commission’s proposal insofar as they say: You have 





to have a substantial protest before you can order a hearing. 

\Ve say we do not go alone with that prope l which permit he 
Commission, after it has made that determination, to permit the very 
iuthorization in question to go into effect. 

Senator Pastore. And what is your position where they have 
determined that the protest should be denied? Should they have the 
right to grant the license? 

Mr. Corronr. I think that this statute does not at all affect that 
situation. Yes, they have the right. And then I think the protestint 


has to take his chances in court on getting a stay. 


Now, this statute does not purport to deal with that situation. It 
innecessary, because then the protestant can go to court, if he has a 
good sound ground for going to court and a good case for holding 
up. 


Senator Pasrore. Let’s take the second case where they hav re 
solved that the protest should go to an evidentiary hearing. Wouldn't 
the protestant have the right to appeal from an injunction eve 
that case? 

Mr. Corronr. I don’t know about that, Senator Pastore. That is a 
question on which there may be some doubt. I do not believe that the 
Commission would say that you have to wait and exhaust all of your 
idministrative remedies and go through the hearing before you can 
oo to court. 

Senator Pastore. No, no, no. You misunderstood me 

Mr. Corroner. I may have misunderstood you, yes. 

Senator Pastore. Where the protest is filed, with particularity ex 
pressed, and the Commission grants the protest and allows it to go to 
an evidentiary hearing, but in its discretion decides that the grant 
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should be effective and the station should go on; in that case, would 
the protestant have the right to go and ask for an injunction of the 
court ¢ 

Mr. Corron} Phat s the question about which I think there is 
l doubt. 

Senator Pasrorr. What do you say to that, Mr. Solomon ? 

Mr. SOLOMON. | think probably he would he able to vo to court 
vithout waitu a for a final decision if he could show in the court that 
the ( ( mmission hi id abused its cliscretion al ot COuUrSse AGAIN shor ing 
that he would be interested in such an abuse of discretion, since in the 
ourt you have to show your own interest. 

Senator Pasrore. Do vou agree To that ? 
Mr. Corronr. I think that is right. Therein. however. lies the 


problem. And the question of review of an abuse of Commission 
discretio} I mean the court does not, under Mr. Solomon’s interpre 
tation, view this in the traditional sense of whether this is a proper 
e for a ction Here they have to do it upon review of the 
letermination made by the Commission, which, as you know, is subject 
rtay is far as the power of the ‘court review 1S 


Now, Mr. Solomon has very carefully phrased it that way, “abuse 
of discretion,” because the courts are very loath when the question 
“Do we exercise our own discretion in the first instance as to whether 
ve should give a stay?” is presented 

Senator Pastore. Well. vou have two injunctions in the Seuth 
Carolina case. 


Mr. Corronr. But there was no such provision in the statute in those 
ases. There was no provision for a discretionary stay in the statute 


at that time. What I am saying is that the very provision for a 
discretionary stay makes it more difficult for the protestant to have the 
de novo consideration of his right to obtain the injunction, because 
then the court is reviewing what the Commission has done. \nd I 
think the Commission would argue that 
| m 1 vromna te ad my statement, Senator Pastor But the 
ne thine | lic \ ni 0 emphasi e is t | if if we look at this thing in 
ie | oht of the situation where the Commission looks at an apy lica 
on. Al d = itself le ides t} t there are the e substant ‘ | questions, 
t must de nate it for hearing. Unquestionably the statute requires 
itto dothat. It decides that there are these sam substantial questions 
cha protestant 1 ioht have raised It will cle lenate it for hear 
ng. That is, even ina case wh re presumably there may be the creat 


est demand for the institution of that service. It is inconceivable that 
the Commission would make that determination and say, “We are 
coing to designate this application for the hearing and at the same 
time permit th fellow to v0 into effect with a new operation.” I 
think that is the critical question. That puts this theory to the acid 
test. If the Commission, in pursuance of what its responsibilities may 
be to recognize public-interest factors, decides itself to designate that 
ipplie ition for hearing, that fellow cannot possibly oo ahead. 

Senator Pastore. Well, of course, I have been listening very atten- 
tively to what you say. But even in a bill in equity where you 
swear to your allegations or your averments, you may do so 
honestly 

Mr. Corronr. That is right. 
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Senator Pastore. And yet you may fall short on proof. But at the 
time you file this protest they have no way of knowing whether 
or not you have the proof. You may allege certain facts which, if 
proved, would be in violation of the public interest. Yet when you 
come to prove it at the hearing you haven’t the proof. So you don’t 
sustain your sworn statement. Now, they may be compelled to order 
a hearing and at the same time you do not have the evidence to sustain 
vour sworn statement. 

Mr. Corrone. Precisely. 

Senator Pastore. And you haven’t committed perjury; you have 
made an honest mistake ? 

Mr. Corrone. The same situation is true with respect to every ap 
plication that 1S presented to the Commission. The Commission looks 
at an application which is under oath, and examines it purely upon 
the assertions that are made. 

Senator Pasrorr. Your argument, to me, is the mere fact that your 
assertions under oath leaves them no reason to doubt, but that you 


might have the proof. 


Mr. Corronr. That is right. I mean it only takes one case where 
the Commission has made a flagrant example of somebody who : 
abused this by coming forward with unsubstantiated @rounds and 
making a flacrant example of that ituation. That will act i det 
rent against anybody filing a frivolous or an insubstantial protest. I 
think that the bar is sufficiently cognizant of its 1 spon bilitie 

Senator PASTORE. I wish the Commission would enlis h eC} 
that. I mean this is the only thing that is puzzling me n No 
that the protest should be eranted on the grounds that the publie 


interest would be affected. And for that reasor t must vo to a 
hearing. Yet the public interest requires that the station go o) 

Now I would like to get you to more or less bring thos policies 
together. 

Mr. Sotromon. I think we will try and prepare a written statement 
on that point, Senator Pastore. . 

Senator Pasrorre. I would like to get something on that for the 
purposes of the record, because you are saying that where you feel 
the protest was in order, and that it might go to a hearing, you would 
have to be satisfied that there is enough allegation of fact under 
oath that the public interest might be injured by allowing the grant. 
And at the same time, you allowed the grant after that action on the 
grounds that the public interest required it. 

Now that to me is talking out of both sides of your mouth at the 
same time. 

Mr. Sotomon. I think it would be best if we could prepare a written 
statement. 

Senator Pastore. I wish you would. 

(The statement of the Commission is as follows :) 

EDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C., July 11, 1955 


Hon. JoHN O. PASTORE, 
United States Senate, Washington 25, D. C. 

DEAR SENATOR PASTORE: Pursuant to permission which you granted to the 
Commission on Thusday last to supplement its testimony with respect to S. 1648, 
we are writing this letter to address ourselves to several of the problems which 
arose during the course of the hearing before your subcommittee. 

First of all, we should like to comment on the statement made by Mr. Bene 
dict P. Cottone on behalf of the UHF Industry Coordinationg Committee and 
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it m he assumed that the facts alleged therei are necessarily or even prob 
i} orrect As you are vare, there are innumerable situations where, even 
with the best of intentions, facts allezed to exist—particularly allegations based 
on information or belief n fact do not exist The ingenuity of the protestent 





in pleading nondemurrable facts should not be confused with either the validity 
of the basic claim to which these facts relate or their relation to the public 
interest in authorizing new or additional radio facilities 
{t is for these reasons that the Commission strongly believes it must be 
fforded the limited degree of discretion it has asked to permit a grant to remain 
in effect where it affirmatively finds that the public interest so requires, and it 









nu he essed that this discretion to decide whether the effectiveness of the 





rant should be suspended is substantially less than that presently enjoyed by 
the Commission in passing upon petitions for rehearing or reconsideration under 
section 405 of the act and by the courts in considering requests for stays upon 


ippea!l There have been several 





recent cases involving appeals from Commis 





sion actions in protest cases in which the courts. in the exercise of their discre 





have denis 1 request for stav pending appeal, but have in the very same 

rder specifically indicated that the appeal presented substantial and serious 
questions of law (See Signal Hill Telecasting Corporation v. Federal Comma 
nications Commission, Case No, 12211, C. A. D. C., order of May 18, 1954: Chan- 
? 6 of Rhod Island, Ine. v. Federal Communications Commission, Case No 
12537, C. A. D. C.. order of January 28, 1955.) In these cases the court recog- 
te of the substantial issues found to be involved, the paramount 











consideration of the public interest required denying a stay. Similar considera 
tions may he present at the time the Commission passes upon protests, and, as 

licate hove, there is no reason to assume that in all such protest cases, as in 
} 7 





the two cited appea ises, substantial issues of fact and law will necessarily be 
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We are well aware of the very real inconvenience to the publ atte ! t 
upon any removal from the air of a radio and television service once it has com 
menced operation lor that reason, the Commissio in exercising the discre 
tion we are urging it be given, would not only consider whether the protested 
vuthorization is required to provide important services to substant ireas or 
populations which would otherwise have to do without, but also whethe the 
issues designated for hearing present probable grounds for setting le the 
Commission’s previous determination that the grant in question wot ld serve the 
public interest We recognize that these judgments by the Commission will not 
always be infallible and that in some instances where the protested g t is 
been allowed to go to effect, the Commission may after hearing determine that it 
must be set aside or the courts m iv on appeal reverse the Commission’s det 
mination affirming the grant However, we think it clear that the interest o 
the public both in securing needed services at the earliest practicable moment and 
in not hay ne ¢ stablished services upor Which they rely s&s ibsequently terminated, 
can best be protected where these determinations are made on the basis of the 
disinterested exercise of the Commission’s discretion, subjeet to court view 
rather than upon the basis of any automatic requirement for stay w ‘ 

ke the paramount interests of the public into account 

We should ( | to « ‘ upon the q n of whether the « I 

( t which wo ¢ f I th bar SOK it amend ] 
the Commission could dem ap st, wou have to be held wi ivs 
from the cate { rotest file The ¢ ( not f ( 
i ©) ( , 2 1M i { led l } l \ i 

I ny ( equire n We he ve that i eading of tl e of 

e | is p! ed he nded w« j rn the Comn i ] 
oral argume pon the issnes which it believe ! v be d urrabl { 
ensonabl ort period quent i Col I in dec ( > 
the nature and status of the protest Of course, the Commission would have 
to decide within the 30-day period not only whether the protestant was a party 
n interest and had specified with particularly why it believed the gi should 
not be made, but also whether particular issues should be immediately set for 
evidentiary hearing or designated for oral argument looking toward a decision 

dcemurrer 

We are stressing the interpretation the Commission intends to give to this 


proposed amendment because we are convinced that any other interpretation 
would moke the entire procedure absolutely unworkable. For we are convinced 
that in many cases the Commission will not be able to consider a protest and the 
oppositions which may be filed thereto, issue an order designating some or all of 
the issues for oral argument, hold this oral argument and then issue a further 
decision on the matters which have been there discussed, all within qa 30-day 
period following the filing of the protest. It must be remembered in this connec 

tion that many of the protests which have been and will be filed contain a num 

ber of issues, some of which, even though they may be demurrable, involve serious 
and difficult questions of law and policy. The entire objective of affording a 
protesting party oral argument after demurring to any of the issues which he has 
raised would he defeated if the Commission were thus to be afforded inadequate 
time to give the necessary consideration to the arguments of the parties 

Finally, with respect to the question of the possible retroactive effect of the 








enactinent of S. 1648 upon protest proceedings which are presently pendi befor 
the Commission or on appeal in the courts, we wish to reaffirm the position 
expressed in the letter to Congressman Harris which was read into the recor 
Thursday by the Acting General Counsel. The Commission i f the ¢ 
hat in tl ibsence of any congressional statement of intent on the matter, it 
might he legally possible for the Commission to reconsider previo determin 
tions as to whether evidentiary hearings are required or the effectivene of 
rants should he postnoned However, we do not believe that the publ ntere 
would I ved by reconsidering these determinations in the prot Y 
still pending before the Commissiot The only exception to S ew \ th 
Commission has is with respect to cases where the Commission has is 
decision denving a protest, either before or after hearing, and in hich, pend 
a court appeal, the grantee has constructed its station and begun operation 
Under these special circumstances the Commission believes that if it is reversed 
by the court of appeals, it should have the opportunity n e event that 


amendments to section 309 (c) have heen enacted into law 
further proceedings upon the basis of the amended 1: 
~ JT hope that the above comments will help to clarify some of the questions which 
arose during the course of the hearings before your subcommittes If tl 


ingzua 
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any further comments which your subcommittee may desire, the Commission will, 
of course, be pleased to provide them. I wish to reiterate that the Commission 
considers this proposal to be of extreme importance and we hope that it will 
receive prompt and favorable consideration by your subcommittee. 
Sincerely yours, 
Grorce C. McConNAUGHEY, Chairman. 

Mr. Soromon. Basically all we are asking for, sir, is the same discre- 
tion that the courts now have. And the courts at the present moment 
will, on matters that they have, refuse to dismiss because they think 
there is a substantial ground. They will deny motions to dismiss, and 
they will deny motions to stay. And if courts can do that, we think 
we should be able to do it. We think we are in the same situation. 

Senator Pasrore. I think it is a little different. We are asking a 
little less discretion from you than the courts have in similar situations. 

You are exercising discretion on the public interest; and all the 
court does when it allows it is merely decide the question between 
the two litigants. 

Mr. Sotomon. Not on appeals from Commission cases. They are 
doing more than deciding matters between two litigants. When th ley 
grant a stay or do not grant a stay on appeal from the Commission’s 
decision, they are primarily deciding that stay public interestedly. 
And yet we have had many cases in which the courts have at the same 
time refused to dismiss a case on a motion to dismiss, because they 
wanted to hear it on the merits and at the same time deny the stay. 

Now, that may not be the normal case, and we are not suggesting 
that a denial of stay—— 

Senator Pastore. Well, the thing that bothers me fundamentally is 
this: I will tell you very frankly that my impression at the moment is 
that something has to be done to amend this law in order to facilitate 
this procedure. I do not think we ought to place roadblocks in the 
way of | he Federal Communications Commission in legitimately do- 
ing a job in the public interest. And I do not think that a half dozen 
people should be allowed to come in and merely file these protests for 
dilatory reasons. I am convinced of that. On the other hand, I ~ 
not think we should subscribe to anything whereby you would s: 
today, “All right, you go on the air,” recognizing the fact that fake 
is something to the protest; then having that protest allowed with 
the understanding that the station may come off the air. 

The little people somehow are being pushed around here, you see. 
Now, while I realize that the man who fil «1 the petition is doing this 
with his eyes wide open—my concern is not with him primarily; it 


is the person who is the viewe r that I am conce rned with. 1 the 
ultimate. Andif somehow vou can clear that up in my mind, I would 
like to get it in the record. If I am wrong about it. I wish vou would 


indicate to me. I can see sometimes how some of these stations have 
been kept off the air for a long, long time while this thing goes through 


the process of the courts. And that is what you are trying to elimi- 
nate. I realize that. I hope that in the elimination we do not set up 


some other monstrosity ~ and that somehow we meet the other issue too. 


Mr, Soromon. I think our objections are exactly the same. 

Senator Pasrore. Yes. I realize that. I think everybody is here 
in good faith. a’ 

Mr. Corronr. That is all I have, Mr. Chairman. 
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(The prepared statement of Benedict P. Cottone, of the VHF In 
dustry Coordinating Committee, follows :) 


My name is Benedict P. Cottone. I am a practicing attorney in Washington, 
Ly. ¢ I appear here today as counsel for the UHF Industry Coordinating Com- 
mittee, which is an organization comprising UHF television stations through- 
out the country. The UHI Industry Coordinating Committee was formed about 


18 months ago for the purpose of seeking remedial measures to alleviate the 
serious plight of UHF stations throughout the country. As you gentlemen know, 


this serious plight continues to exist today in aggravated form and no remedial 
measures have been realized despite the vigorous efforts that our group and 
others have engaged in. We are hopeful that our effort today ma be more 
fruitful. 

At the outset, I wish to make it perfectly clear that we are not objecting to 
those changes of the protest provisions of the Communications Act which id 
require the Commission to hold hearings only on protests which raise substan- 
tial questions of public interest, questions of violations of law, Commission rules, 
established policies, and other serious questions going to the validity of grants 
made 1) the Commission Our obiections to S 1658 oO only to the language 
reading as follows: “or unle the Commission affirmatively finds for reasons 


set forth in the decision that the public interest requires that the grant remain 
in effect, in which event the Commission shall authorize the applicant to utilize 


the facilities 61 uthorization in questi n pending the Commission’s decision 
after hearing.” 

If the Commission is correct in its view that the present language ol ction 
309 (c) requires it to hold hearings on the basis of protests which raise né b 
stantial questions of public interest, violations of law, Commission rules, or 
established policies, then we agree with the changes proposed in this bi except 


for the language I have referred to 
I personally believe 


interprets the present provisions of section 309 (c) as precluding it from treating 


that the Commission takes too narrow 4a v when 


a protest as on demurrer, in the way that the provisions of 8S. 1658 now propose. 
I find it difficult to subscribe to the theory that when Congress enacted section 
309 (c) it intended to force the Commission to hold futile hearings and that it 
wanted the Commission to hold a hearing on any protest, regrad f how 
unsubstantial the grounds set forth in the protest are. I believe that where 
the Commission has before it a protest which is based upon flimsy and unsub- 
stantial grounds which have no bearing upon public-interest questions, questions 
involving violations of law, Commission rules, or other established policies, the 
Commission is not legally required to order a hearing on the authorization which 
is protested if it disposes of the protest in a decision making sound findings and 
logically reasoned conclusions which will withstand judicial review. To my 
way of thinking, the view that the Commission must hold a hearing and suspend 
a grant upon insubstantial grounds urged by one who protests leads to logical 
absurdities not consistent with a reasonable interpretation of the present statute. 

When Congress enacted secton 309 (c), only a short time ago, it did so with 
the purpose of writing into the statute the doctrines laid down by the Supreme 
Court in the Sanders and in the KOA cases. Those cases hold that one who is 
likely to be injured by a grant made by the Commission, whether it be because 
of economic injury or because of interference, is entitled to be heard by the 
Commission and the courts and to be permitted to show why that grant should 
not be made if there are substantial grounds relating to the public interest 
which are shown to exist against that grant. In those cases the Supreme Court 
was most careful to make clear that the private injury caused to the person pro 
testing the grant was not the ground upon which the Commission was precluded 
from making the grant, unless that ground was also a ground which had a definite 
relationship to public-interest questions. The theory of the Supreme Court deci 
sions was that no one is entitled to be protected against injury to his private 
interests resulting from a grant made by the Commission. However, such a 
person was entitled to be heard upon sound independent public-interest grounds 
or grounds otherwise going to the validity of the grant which he urges the Com 
mission to consider. In other words, the party standing to complain because of 
injury resulting from competition authorized by the grant is not entitled to 
prevail where such competition has been validly and legally authorized.. But 
such person does have a right to be given a fair opportunity to show that the 
grant creating such competition would be against public interest or otherwise 
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invalid. For the public interest can never be served by illegally uwuthorized 
competition. 

While there may be reasonable philosophical differences of opinion as to 
whether this doctrine is sound or desirable—and in this connection I refer to 
Commissioner Doerfer’s view that the Sanders doctrine should be absolished for 
the reason that if the Commissioners cannot be trusted to determine substantial 
questions of public interest on their own initiative, the remedy is to replace such 
Commissioners—I think that that view is tenable only to the extent that anyone 
really believe that as a practical matter, that remedy is a realistic one. There 
is a further fallacy in this view If Congress were disposed to subscribe to it, 
it would be forced, by the same reasoning, to regard judicial review of possible 
alleged or arbitrary and capricious actions taken by the Commission in making 
grants without hearing, as completely superfluous. For the only conceivable 
way in which such illegal or arbitrary and capricious grants, as distinguished 
from denials, can ey be subject to judicial review, is for a third party who 
would be injured by the grant to appeal to the courts. It is inconceivable that 
it can properly be urged at this late state of the development of administra 
tive law, that the area of judicial review of administrative actions should be 
thus narrowed 

It should be conceded, as the Commission has conceded in Chairman M« 
Connaughey’s statement to the House commitee considering this bill, that the 
doctrine of the Sanders case was already written into the Communications Act, 
as it still is today, in the form of section 405 of the Communications Act, which 
required and requires the Commission to entertain petitions for reconsideration 
of grants, made with or without hearing, where sound grounds are urged against 
the grant by one who would be injured thereby. 

Indeed, the availability of the remedy of section 405 to such a person was 
urged by the Commission as a reason against enactment of section 309 (¢). 
But while Congress, in enacting section 309 (c) was keenly aware of the ex 
istence of section 405 in the statute, it felt that something more was required to 
protect the procedurai rights of interested parties. The reason was historical 
The Commission in the past had taken the view, even after the Sanders case, 
that its duty to eutertain a petition for reconsideration under section 405 or hold 
a hearing. on an application pretested by a person aggrieved or whose interests 
were adversely affected, was completely discretionary. 

In addition, there was felt to be a serious question under section 405, whether, 
in a case where the Commission should decide to entertain such a petition and 
hold a hearing, the Commission was required to hold the questioned grant in 
abeyance pending completion of the hearing. It is logical that in such a case, 
the Commission is required to set aside the grant, for the reason that other 
wise the Commission would have illogically permitted to become effective an 
operation which it has necessarily found, in ordering the hearing, may 
not be in the public interest or otherwise valid. Therefore, to permit the opera- 
tion to become effective, would be basically inconsistent with the action designat- 
ing the application for hearing. For the Commission would have said in one 
breath that it is doubtful whether public interest would be served by the grant, 
and in the next breath, that the questionable operation should be permitted to 
commence, 

By analogy, consider the situation where the Commission, upon its own 
initiative, after examining an application finds that there are substantial ques- 
tions of public interest which cause it to doubt whether the application should 
be granted. It would be required under sections 309 (a) and (b) in this case, 
to designate the application for hearing without any urgings from outside parties 
to do so. This it has done on many occasions since the Communications Act 
was originally enacted. Now compare this situation with the situation with 
which we are here concerned, namely, where the Commission has made a grant 
without a hearing (and in such case it does so without any public interest 
findings, conclusions or reasons) and a petition for reconsideration or protest 
is then filed urging facts, grounds or reasons which the Commission may have 
failed to consider when it made the grant: and in the light of such petition or 
protest, the Commission then finds that the grant is of doubtful public interest 
and sets the application for hearing. The two situations are different in no 
significant legal respect whatsoever, Yet it is inconceivable that in the first sit- 
uation, the Commission would designate the application for hearing and at the 
same time allow the applicant to proceed with the operation in question pending 
conclusion of the hearing. How then, in all logic, can it be urged in the second 
situation, that the very proposed operation that will be in question in the 
hearing should be permitted to commence and continue while the hearing is in 
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progress It is clear that, if in the one case, nmencement of the operation 
should not be permitted, it should equally not be permitted in the other case 

But to get back to the reasons why Congress enacted section 309 (c), as I 
stuted, 1 re was some doubt as to whether the Commission under section 405 
Was require 





d to stay a grant objected to by a petition for reconsideration even 
where the Commission decided to set the application in question for hearing 


upon consideration of such petition. It was because of this doubt that Congress 


expressly wrote into section 309 (c) the mandatory stay provision which the 
Commission now seeks to remove. I submit that this provision was the prin 
cipal, if not the sole, concern of Congress in enacting that section It wished 
to remove the possibility, except in the case where an existing operation was 
inv ed (such as in the case of renewals of existing licenses), that the opera 
tion. as to which a hearing was required. would become an accomplished fact 
before the hearing had been held and concluded. 

There were sound reasons for this In the first place, if the operation were 
allowed to become effective, before the protesting party has been given an 
opportunity to be heard as to why it should not become effective, the hearing 
hecomes a virtual futility The ininry threatened by the grant becomes an 
immediate reality The fact that the operation has commenced becomes an 


almost insuperable obstacle to an ultimate decision, after the hearing, that the 
application shoulda be denied even if the substantial public interest grounds 
have been fully established. The psychological obstacle to such a decision cannot 
he overemphasized. For once the operation has commenced and public reliance 
on its continuance has been allowed to take hold, even the most firm judicial 
temperament must be shaken by the consequences of a possible decision to 
deny the application \ protestant confronted with such a situtaion, even if 
he has unshakable convictions as to the soundness of his grounds against the 
grant, might be commended for his moral fiber in proceeding to the hearing. 
But he would seriously pause before he would risk his money in the great 
expense of going ahead with the hearing, particularly if he is one of those 
unfortunate UHF stations whose predicament is being progressively worsened 
each day that the questioned operation continues. 

In view of what Tf have already said, 1 believe it is fair to state that that 
enactment of the discretionary stay provision now sought by the Com 
would defeat the very purpose for which section 309 (c¢) was 
enacted. 

It is the opinion and belief of our group that rather than providing assurance 
that a forum should be provided for hearing substantial reasons of public interest 
against grants of questionable authorizations, it will be a vehicle for bringing 
about an opposite effect. 








iginally 


As I have stated, I believe the Commission takes too narrow a view of its 
authority to dispose of unsubstantial protests without forcing a deserving ap 
plicant to go through a needless hearing. If the Commission were required to 
hold hearings on unsubstantial protests, there might exist good reason to remove 
the present mandatory stay provisions in such a case. Since the Commission 
appears to have doubt as to its authority to throw out unsubstantial protests, 
we have no quarrel with the amendments proposed in S. 1658 which would 
make it clear that the Commission may treat a protest as on demurrer and 
which would require a hearing only on protests raising substantial questions 
of law or fact bearing on the public interest. I am referring, of course, only to 
the provisions of 8. 1658 which would change section 309 (c) in this respect 
Enactment of these provisions would then, presumably, untie the Commission’s 
hands so that it would be required to hold hearings only on protests which raise 
substantial questions of public interest, violation of law, and of Commission 
rules and policies. By the same token, the alleged need for elimination 
present automatic stay provision would then no longer exist 

It would appear natural and logical to suppose that once the Commission 
has decided that it must hold a hearing because of such substantial questi: 
the operation protested should not be permitted to take effect except, of cour 
where the authorization in question is needed for the continuance of eX 
ing service. We do not, of course, quarrel with the present provis which 
would permit an existing service to continue while a hearing on a protest is 
being held. However, it is anomalous and illogical and defeats the very purpose 
for which the protest provisions were included in the statute to permit to become 
effective the very authorization as to which the Commission has decided. 
granting the protest, that substantial questions of public interest exist. It 
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difficult to see how the Commission could decide in one breath that there are 
serious questions of public interest that must be determined in a hearing, and in 
the next breath to say that that authorization must be permitted to become 
operative pending the very hearing held in order to determine its validity. 

In the field of television, where today the danger of monopoly is rampant 
because of the wide disparity of competitive opportunity between UHF and 
VHF stations created by the present allocation plan and the practices in the 
field, the justification for the protest opportunities provided by section 309 (c) 
to UHF and other small broadcasters becomes compelling . 

It is the fundamental precept of the Communications Act that broadcasting 
shall be free and competitive and that it is the Commission’s responsibility to 
keep it so. Pursuant to this responsibility, the Commission has over the years 
enunciated, in rules and in statements of policy, certain requirements that are 
designed to assure fair and equal opportunity to broadcasters to compete with 
each other. IT need only cite such rules as the network regulations, the multiple 
ownership rules, the rules against concentrations of control of broadcast facili- 
ties, and other rules which, to my way of thinking, are designed to protect the 
public interest by affording to the small operator the opportunity to compete 
on an equal basis and not be faced with competition against tremendous odds, 
as is the case when authorizations are given without regard to these basic 
policies. I regard these rules and policies as the enunciation of the basic con- 
cept of free enterprise that the small broadcaster’s interest, and hy the same 
token the public, is entitled to he protected against the kind of unfair competi- 
tion which results from the making of grants in violation of these rules and 
policies 

While the Commission’s present television allocation plan has not had the 
intended effect of equalizing competition among broadcasters, so that the public 
would be able to eniov many wide and diverse television services throngh the 
availability of a multiplicity of channels, there is no question but what that 
was the purpose of that plan. And, to the extent that Commission actions may 
result in situations which are inconsistent with that public-interest purpose, the 
consequence is one which the party injured should certainly be entitled to com- 
plain about and be heard. 

Let me try at this point to translate these general observations into terms 
which have a direct bearing on the bill which this committee is now considering. 
I do not believe that anyone could seriously quarrel with my assertion that there 
have been in the past and will continue to be in the future many situations where 
grants of broadcast anthorization are sought about which a question exists as 
to possible violation of the rules and policies which T have described as having 
the purpose of protecting the public and broadcasters against unfair competition. 
If it should happen, as I believe it has happened in the past, that the Commis- 
sion in making a grant had overlooked or was not disposed to look too seriously 
into these questions on its own, I am sure it could not seriously be disputed that 
the objections of the person who would be injured by such a grant should he 
fully considered and heard. I would assume that the Commission majority urging 
the present amendment of section 309 (c) would agree with me to this extent. 

In the television field, one of the most common situations in which the protest 
procedures have been utilized is the so-called market straddling or floating trans- 
mitter situation. As the committee knows, a VHF station can operate under 
the Commission’s present rules with superpower and superheights and achieve 
widespread coverage, having the effect of blanketing or shadowing UHF stations 
in other markets. It frequently happens that a VHF station is not satisfied 
with the location in which the channel has been assiened under the allocation 
plan, namely, the location for which it originally applied. 

The most lucrative prize for a television station, as the committee knows, is 
a network affiliation with 1 of the 2 major networks. The networks, of course, 
are interested in the broadest possible coverage. And the ability to obtain a 
network affiliation depends upon the extensiveness of the unduplicated coverage 
which the VHF station can deliver for the network’s advertisers. One of the 
difficulties which a VHF station runs into this connection is that these very 
assets of superpower and supercoverage sometimes become a liability as far as 
being able to obtain a network affiliation is concerned. The reason for this is 
that its tremendous coverage frequently results in substantial overlapping of the 
area served by another VHF station in another market which is already affiliated 
with the desired network. The networks, of course, do not desrie coverage which 
is substantially duplicated, because their advertisers won't nay for it, and because 
higher rates can be obtained for stations with large unduplicated coverage. Con- 
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sequently, where such a situation prevails, the VHF station, in order to get the 
desired network affiliation, will need to minimize or eliminate the overlap. Or 
if the VHF station already has the network affiliation and desires to deliver 
greater unduplicated coverage to the network in order that the station and the 
network may be able to get larger returns from the advertiser in the form of 
higher rates for time on that station, it will seek to move the location of the 
station to a distant location from which such greater unduplicated coverage can 
be cle livered 

It has been a most common occurrence in the period of the past 2 years for the 
Commission to approve these distant moves of the transmitters of the VHF 
Stations without holding a hearing. Almost invariably these moves result in 
severe encroachment by the VHF station on the market in which a UHF station 
is already desperately struggling to survive. In many instances the UHF station 
may already have an affiliation with the same network. But since the move of 
the VHF station generally results in increasing the overlapping of the stronger 
signal of the moving VHF station in the area served by the UHF station, and 
since the network prefers to have the VHF station as an affiliate, the result is 
that the UHF station loses the affiliation. If the existing difficulties which the 
UHEF station must contend with in trying to compete with VHI* stations have 
not snceceeded in £q 1eezing the last breath of life ont of the UHF station, pel 
mittiug the VHF station to move in this fashion is the coup de grace 

Now, the protest procedure has up until now, with the assistance of the courts, 


provided at least some assurance to a UHF station that where the Commission 
is disposed to authorize such moves without considering public interest questions 
that may be involved, UHF stations at least have a fighting chance of preventing 


the move by demonstrating in a hearing that such moves are contrary to the 
public interest because they rot awav the tissues of the allocation plan, they 
aggravate intermixture of UHF and VHE stations, and they permit the location 
of stations to be determined by the networks’ business policies rather than the 
public interest in encouraging many local outlets 


It may he ssumed that the Comm ion ild still he required under the 
proposed ame dments of section 209 (ec) to afford a hearing in such a situation 
where the protesting station can show such substantial grounds of public interest 


as to why the grant should not be made. But under that part of this bill which 
would permit the Commission to authorize the VHF station to proceed to move 


the station and place it in operation while the hearing on the protest mav be 
going on, the hearing would be a virtual futility. In the first place, the effect 
of permitting such an operation to commence compounds and aggravates the 
serious economic losses of the UHF station during the period when it is strug- 


glin’ for its very life in trying to prevent such a move, for its ability to carry 
on the struggle is being destroved by the fact that the questionable operation 
has heen permitted to begin Once the move of the VHF station takes effect, 
the UHF station loses the network programs. The UHF station’s national spot 
and local revenues will be divided or lost: his ability to sustain the cost of 
profitable local programs is destroyed; his ability to buy worthwhile films is 
gone: and all the other consequences that flow from the advantages of VHF 
over UHF become intensively aggravated. Can anyone doubt that in such 
circumstances, even if a hearing is set by the Commission, there will be no pro 
testing UHF station in evidence when the examiner calls for the appearances? 

It is no answer to suggest that this might be the type of situation in which 
the Commission would not permit the authorization in question to go into effect 
pending the hearing on the protest. In asking for discretionary authority with 
respect to this matter, the Commission’s justification is that it has the responsi- 
bility to prevent delays in the institution of service. It must, therefore be 
assumed that its inclinations would generally be to evercise its discretion in 
favor of nermitting the protested oneration to become effective. 

1 should like to make it clear that the transmitter move situation is not the 
only one in which the unavailability of a stay of the protested authorization would 
work serious hardship, not only on UHF stations, but also on small VHF sta- 
tins, which may be subjected to grave injury as a result of a particular grant 
involving violations of Commission rules pertaining to overlap, multiple owner 
ship, and concentration of control, all of which situations make it much more 
difficult for the small station to operate under the conditions of fair and equal 
competition which it is the purpose of the Communications Act to promote 

In these situations the grant which may be protested, results in a competitive 


advantage which the average small station is unable to cope with. Thus. anyone 
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e facilities o1 ith a concentration of facilities enjoys a tremen 
dousl) or bargaining position with respect to network affilations, pro 
v ! thie i tte ll of which have a definite effect upon the successful 

pr a { [It requires bo argument to demonstrate that where 
eran ing mad in applicant who already has four stations in othe1 
hi ility lucrative network affiliation as against an existing 

it ether j e UHF or VHI Vhi oWns a Single outlet, is obvious 
And when grants if ide j ich a wa lise other questions of public 
‘ ‘ ! ! of zg lig e existing station an effective 
ypportunity in a hearing to demonstrate why such grant should not be made, 
1 not be seri y que med But to say that when a hearing is required 
in such a tuation, the grant may be permitted to become effective and thus 


set into motion the very adverse public interest results which the hearing is 


designed to explore, wou ! e the hearing one in name only if, in fact, it 
ever ¢Oo 1 T SS 
It is ir recom! ndatior hat S. 1658 not be adopted inless the language I 
have referred to in lines 10 to 16 on page 3, is deleted. 
As an alternative, but fa s desirable method of p: iding the intended force 
ction 309 (cc), we would recommend, i h committee decides that the 
Commission should have some discretionary authority in this area, that this 


language be revised as follows: “or unless the Commission affirmatively finds 


upon the record, because of facts stated under oath and for reasons set forth in 
; 
i 


the decision, ft public interest imperatively and unavoidably requires 
that the grant re iin in effect, in which event the Commission shall authorize 
the applicant to utilize the facilities or authorization in question pending the 
Commission’s decision after hearing: Provided, however, That in determining 


whether to so authorize the applicant, the Commission shall take into considera 
facts stated under oath by the protestant showing that such authorization 
to the applicant may reasonably result in the loss to the public of the service 
previously authorized to be rendered by one or more existing permittees or 


” 


tion 


licensees 

The first two underlined portions of these suggested changes are a counterpart 
of the language now found in section 409 (b) of the Communications Act and 
section 8 (a) of the Administrative Procedure Act, which state the conditions 
under which the Commission and other administrative agencies may dispense 
with an initial decision of an examiner. The last underlined portion would 
assure that the Commission would give effect to the same factors which a court 
would consider in deciding whether a preliminary stay of administrative action 
should be issued, namely, whether irreparable damage would be caused to the 
complaining party or the public unless a stay is issued. 

These changes would preserve to the Commission the measure of discretionary 
authority which it seeks As Chairman McConnaghey has said in his statement 
to the House Committee which considered this same bill: 

“It is our opinion that if a protest is granted, the authorization in question 
should be stayed in the absence of compelling public interest considerations.” 

Since the Commission feels that the authorization in question should be stayed 
unless compelling public interest considerations exist, it would presumably have 
no objection to including language such as I have proposed, which would give 
effect to the Commission’s own purpose that only compelling factors should 
persuade it not to stay such authorization pending a hearing. 

Mr. Russert. Mr. Chairman, I wanted to present the view of our 
association. 

Senator Pasrorr. How long do you think you will be. sir? 

Mr. Russenr. T ean do it very quickly. 

Senator Pastore. Why don’t you step forward at this time, then. 

ah ] Bae ee . 

The bar association has suggested these two amendments that the 
Commission has already spoken of favorably ? 
Mr. Russet. Yes, sir. 

Senator Pastore. And they have been a lopted in the Tlouse 

Mr. Russetx. Yes, sir. 

Senator Pastore. All right, sir. 
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STATEMENT OF PERCY H. RUSSELL, JR., PRESIDENT, FEDERAL 
COMMUNICATIONS BAR ASSOCIATION 


Mr. Russeiy. | prepared a statement which I will not read and I 
request it be inserted in the record. 

Senator Pasrorr. All right. It will eo in the r lin its enti 
at the end of your remarks. 

Mr. Russe... I would like to say that this proposal has three fa 
First, with respect to the matter of whether or not the Comn on 
an demur toa prot st. the Bar Association through its execul com 
mittee, adopts the view that it should be able deni to ( 
Perhaps [ should top right here, however, and state that ! 
“uSSOL lation executive committee ts not unaniniou Wil respe { 
proposal of the Commission, and I was directed by our execut 
mittee to explain that to you. 

Nevertheless. the majori a f our executive committee favor the 
views which I will eae. 

With respect to the demurre ar. we feel that it would be ‘1 aste of 
the Commission’s time to hold a hear ing to determine whether or not 
certain facts are true when the Commission has determined that even 


if true. the ( ‘ommission would still orant the application. 

We consider, however, that before the Commission resolves that 
question that we should have the right to present an oral argument 
to the Commission rather than do it on briefs. I think that the 
hearing held here today demonstrates very well the efficacy of oral 
argument. The questions arise In the minds of the people decidit 
the cases that should be resolved and cannot be resolved by written 
pleadings. 

The right of oral argument is well recognized in courts, administra 
tive agencies and indeed, it is guaranteed by statute before the Com 
mission decides a controversial case under the Communications Act. 

You raised a question as to when the time of the ae argument 
should occur. I think that by the statute as drafted, it must occur 
within the 30-day period that the Commission is require = to pass upo 
the validity of the protest, because the statute states that the Commi 
sion must. designate for hearing this protest within a 30-day period. 

Now, if it determines that it wants to demur to the protest, a1 d 
has an oral argument and then after the oral argument says “Well, 
no, we must set it down for evidentiary hearing,” it is required by the 
statute to do that within the 30-day period to do it. Therefore, | 
say, ipso facto, the oral argument must occur. 

Senator Pastore. In other words, you would like to have the oral 
argument before you have a decision ? 

Mr. Russet. That is correct; yes, sir. 

Senator Pastore. And if the decision has to be made in 30 days, well 
naturally, the argument. comes before the Commission. 

Mr. Russeit. That is my view. 

Senator Pasrore. Very simple. I don’t think there is much dis 
pute about the right of demurrer, To me. as I see it. it is waste of time 
to have a long heari ing to ascertain fa ‘ts when, 1f conceded and ad 
mitted, it will not change the Commission’s view. 


~900 ~~ ~ 


Phebe ”? 
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Mr. Russevy. Unless there are any questions on that, I will pass to 


the second aspect, which relates to the clarification of the statute, and 
there i een om Sat. 

We think that our language is a little better and makes it clearer. 
The only controversial matter, it seems to me, concerns the matter of 


whether or not the Commission is required to have a mandatory stay 
of its order granting the application. 

The bar association, through its majority, takes the view that the 
prime consideration is the public interest and not private interests. 
We feel that the determinative factor is not whether the Commission 
has set this protest down for hearing. 

| would like to have you bear in mind that the Commission first has 
already granted the application and found that it is in the public 
nterest, that this new station should go on the air. 

Now, it is required by the statute if facts are alleged with sufficient 
specificity to designate that application for hearing. That does not 
mean the Commission, in the public interest, thinks there is sufficient 
reason why it has to set it for hearing. I would like to try and answer 
a couple of questions that you have raised as I sat here. 

Senator Pasrore. In other words, the point you are making now 


isthis: This protest comes in only because the grant has been made. 
Mr. Russe. = ly because the grant has been made. 
Senator Pasrorr. The grant had been made because the FCC has 


determined it is in the public interest. 

Mr. Russeiu. Yes, sir. 

Senator re The burden of proof should be on the protestant 
to establish why the station should go off the air rather than a formal 
filing to put it a. 

Mr. Russety. That is correct. You have asked certain questions. 
One was why let the grant go into effect after recognizing that a pro- 
test should be heard ? 

Well, there are several answers, in my judgment. First, the one 
of prime public interest. For example, suppose this grant is for 
for a first station in a community that has no television or AM 
service, as distinguished from a situation where there is a plethora 
of television service or radio service. 

I think that the public interest, even though a protest has been 
filed which has not yet been adjudicated, would require giving the 
Commission the discretion, and the narrow discretion, as I read the 
proposed statute, to permit that authorization to go into effect pending 
the determination of the legal controversy, and indeed, sir. of course. 
as you know, and as the conversation has indicated, where there 
has been the final grant of an application and the denial of a protest 
and you want to go to court or file a petition for reconsideration, 
the commission has the discretion whether or not to grant a stay, and 
the bar association feels it is too inflexible to say in every instance, 
“Always grant a stay.” 

We feel that it 1s consistent with the general principles of law 
that courts and administrative bodies, in the exercise of their lawful 
discretion, should be able to determine whether or not the public 
interest would be better served by permitting it to go into effect. 

Now, we feel that if there is a ms indatory stay, there is an incentive 
for people to file protests simply for the purpose of gaining a delay 
for their own private interests. Just as an example, sir, in AM 
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cases -_ I realize we have been talking about television—but t! 


appli es also to AM if you have a vraht of an application in an AM 


case and it will cause some interference to my chent’s station, | have 
the right amas law tO protest. That interference might only atteet 
1,000 out of a larger area. The Commission has to give me a hearing 
The grant might be for a first station. That is a typical illustration 


where I think the Commission, in its discretion, should determine 
whether or not that new service for the first station should vO 1nto 
effect or whether just because my client will lose 1,000 people from a 


service area of many thousands should prevent that service from 
going into effect and delay it pending the determination of the con 


troversy. 

You asked also whether—and this was the question to which Mr. 
Solomon said he desired to file a memorandum—when protests are 
recognized—you said protests must be recognized, and the public 
interest, rather, requires a setting of the matter down for a hearing 
on a protest, and then you said, “Well, why doesn’t the ~P iblic interest, 
therefore, require the stay in view of the fact it is set down fot 
hearing of the grant?” 





Well, I think a good illustration of why in that instance the order 
might Y0 into effect is this. The protestant might allege, tl his 


grounds for protest, that there was a misrepresentation by the ip] li 
cant in some respect. 

The applicant would reply and demonstrate, let us say, to the satis 
faction of the Commission that there was no mi ee 


Nevertheles ; that presents a factual issue which, in my opinion the 
Commission could not dispose of as if on demurrer, because they are 
ust pleadings 

So it would have to set it down for hearing. Again, the Commission 


might be fully confident that the allegation of misrepresentation was 
entirelv wrong. 

Senator Pasrorr. I tell you very frankly, I have been reviewing 
that in my own mind since I had the little colloquy with Mr. Salomon, 
and I am very, very much impressed with this argument that, after 

ul, this grant has already been made. 

Stations already have the right to go on. Then the protestant 
comes in and makes certain allegations that raise certain questions of 
fact about which the FCC is not too sure. 

Well, under their discretionary power, it is more or less a flag that 
goes up to give them a chance to pause and look at this once again. 
Now, if they feel that it is serious enough, then they can exercise that 
discretion, instead. 

Mr. Russevxi. That is correct. 

Senator Pasrore. On the other hand, if they feel, well, there may 
be something here, but we are not too sure, so let these people come 
in and prove it, but we don’t believe we have suffici ient proof to dis 
turb our original judgment of making this grant in the public interest. 
I am more or less very much impressed with that argument. 

Mr. Russet. Sir, I would like to just say this, so that the record 
straight so far as my testimony is concerned: I do not construe that 

1648 gives the Commission an unlimited discretion to grant a stay. 

The statute provides that the Commission shall grant a stay unless 
there is an affirmative showing in the public interest that a stay 
should not be allowed. 
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In other words, it is not just an open discretion. There ts a pretiy 
limited discretion as | understand the statute, sir. 

Senator Pasrore. Of course, I do hope that any time we make 

amendments to laws that we don’t have particular cases in mind, 
that we want to affect one Way or the other by legislative fiat, rather 
than by the usual procedure of judicial decision. It would be a 
rrettable day if we vot ourselves into that sort of thing, because 
hen I think fundamentally we would be touching the area of deny ing 
tal rights to explore their rights in the 
back to the little colloquy that transpired 

here with Mr. Cottone and one of the members of the committee. 

I think this somehow affects the Commission, too. I hope that 
hese suggestions are not being made to resolve certain delicate situa 
tions that are now pending. What we are look ne at here is the 
broad view of what the situation is tomorrow and the next day, and 
oon and so forth. 


eople certain fundamen 


ourts. That brings lie 


Mr. Russevi. I would like to add that so far as our bar association 

oncerned, we have endeavored to approach this problem from the 
standpoint of the public interest. Our members, as I have indicated, 
differed and rightly SO. 

In connection with your question, sir, about taking a station off the 


air once the Commission has allowed it to go on the air, L can only 


point out that the same situation is now in existence with a man latory 
stay. I think 

Senator Pasrorr. Which I don’t like. I grant you that. I don’t 
like that. 

Mr. Russeti. The Commission has—— 

Senator Pasrorr. I wish that somehow some machinery—I don’t 
know; I have no answer to it myself—could be invented by which that 
station could stay on the air until such time as the issues were resolved, 
and the public wouldn’t be hurt in the meantime. 

How that is going to be done, I don’t know. I don’t know what the 
answer is to that. 

Mr. Russevy,. That is a difficult problem and I think it has been 
presented from the overall public interest, whether or not it is better to 
let a service go on the air pending the litigation, rather than incur the 
possibility that it may have to come off the air because of an adverse 
court decision. 

Senator Pasrorr. Yes, and that is quite serious. 

Mr. Russexu. I can see it is, but I was pointing out that under the 
statute at present, that very necessity of coming off the air exists. 
I think I have presented the views of the Bar Association, and in 
conclusion, we have attached to my statement a proposed revision 
of the law which the Commission had agreed to. 

Senator Pastore. All right. 

We thank you and we will have your statement inserted in the 
record. 

(The prepared statement of Mr. Russell follows :) 

My name is Perey H. Russell, Jr., and I am appearing before your committee 
in my capacity as president of the Federal Communications Bar Association. 

Section 309 (¢c) of the Communications Act was added to the statute by the 
so-called McFarland Act amendment of 1952. It was designed to provide a 
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method or procedure for contesting before the Federal Communications Com 
mission the validity of orders granting applications without hearing 
In brief, the present section authorizes a party in interest to file a protest to 











a grant by the Commission of an application without hearin Such protest 
must be filed within 30 days from the date of the Commission's actior ranting 
the application and may request a hearing on the application. The p t must 
contain allegations of fact to show that the protestant is a party in interest and 
must specify with particularity the facts, matters and things relied upon. The 
Commission is required within a period 50 days to determine ether the 
protest meets the statutory requirements, nd if so, to set the application for 
hearing upon the issues set forth in the protest, together with such further 
issues as may be prescribed by the Commission. The section outlines where the 
burden of proceeding and the burden of proof lie, stipulate | 
shall be expedited and provides for a mandatory post] if 4 effective 
date of the Commission’s grant of an application to such tii ie Com on 
has coneluded its hearing on the protest, except where the authorization volved 
is necessary to the maintenance or conduct of an existing set 

The proposal of the Commission 1 end se¢ ! | cle 
complish three things, as follow 

1. Eliminate the necessity for the holding of an evider ivy he on the 
protest in those instances where the Counmmis find anno 
that even if the facts alleg in the protest wei es nt « 
heen asserted for setting aside the grant of tl pplication 

2. Wnable the Commission to revise the i ‘ fort] 
to the facts or matters alleged in the protest 

3. Permit the Commission to continue the gra l ! ‘ 
not only when “the authorization involved is necessary 
conduct of an existing service” (provision e present WV it ! he 
Commission “affirmatively finds for reasor ‘ fort} mn the ade thre 
public interest requires that the grant remain in ef 

The executive committee of the Federal Communications | ry A 
carefully considered on several occasions the propose revision of section 309 
(ec) embodied in S. 1648. It has voted to support the enactment of S. 1648 with 
two changes, as follows: 

1. Insure the right of a protestant to an oral argument befo the Com ! 
prior to any Commission decision holding that, even if the facts alleged in the 


protest were true, insufficient grounds for setting aside the grant of the app 
cation have been asserted 
2. Clarify the language of S. 1648S so as to make it clear that the omm SLO} 
may revise the issues included in the protest to conform to the facts or matter 
asserted by the protestant 
It is my understanding that the Commissien has no objection either 
these changes 





I am requested by the executive committee of the bar ; einti 
you that the views I have expressed were not unanimous dopted b he con 
mittee, but that they do represent the position taker the of the 
committee 

We support the Commission’s proposal allowing it in eff to ce 
tests because we believe that such action is in accordance with estal hed lega 
procedures. We feel that it would constitute a wast f time fon Con 
sion to hold an evidentiary hearing in those instances where the fa Iss 
in the protest, even if conceded or proven, would not 1 tite ny hana n tl 
Commission's decision granting the applications 

In Clarksburg Publishing Company v. FCC, decided June 9, 1955 by t Unites 
States Court of Appeals for the District of Columbia Circuit, the court re nT 
the case to the Commission for the purpose of holding an evidentiary hea 
on the protest. The Commission had treated the facts alleged in the protest a 
admifted by demurrer and given the protest an oral argument rather than an ¢ 
dentiary hearing. This was held to be error Although there may be me 
dispute as to the exact scope or extent of the decision, it is certair 
that it casts grave doubt upon the right of the Commission in an 
to treat the protest as if on demurrer or to decline in any case to grant the 


testant an evidentiary hearing. 

With respect to the proposed revision of the mandatory stay provision, whic! 
amendment would permit the Commission to retain its grant in effect not only t 
keep existing services on the air but where the Commission affin 
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that the public interest requires its grant of an application to remain effective, 
we believe that this proposal likewise is in accordance with established legal 
procedures, Since the public interest is involved, it is felt that the Commission 
should have some discretion with regard to the stay of its orders granting appli- 
cations without hearing, that the present section 309 (c) is subject to abuses 
by protestants whose primary objective may be to obtain a delay in the effective 
date of a Commission decision granting a competitive service rather than the 
protection of the public interest, and that the proposed amendment adequately 
preserves the right of protestants having bona fide interests to defend. 

We believe further that the Commission obviously should have the power to 
redraft issues urged by a protestant to make them consistent with the facts or 
substantive matters alleged in the protest. 

In short, we urge the enactment of S. 1648, revised in accordance with appendix 
A attached to this statement. 


\PPENDIX A. PROPOSED REVISION OF 8. 1648, 84TH CONGRESS, 1ST SESSION 
rhe 1 erial in brackets would be deleted from S. 1648 and the italicized 
ng ew e added 
acted bu ti Nenate and House of Representatives of the United States 
of Americe Co ess assembled, That subsection (c) of section 309 of the 
C munications Act of 1934, as amended, is amended to read’as follows: 

When any instrument of authorization is granted by the Commission 
without a hearing as provided in subsection (a) hereof, such grant shall remain 
sub je to protest as hereinafter provided for a period of thirty days. During 

thirty-day period any party in interest may file a protest under oath 
dire | to such grant and request a hearing on said application so granted. 


\ test so filed shall be served on the grantee, shall contain such allega 
tions of fact as will show the protestant to be a party in interest, and shall 
specify th particularity the facts relied upon by the protestant as showing that 
the “rant was improperly made or w uld otherwise not be in the publi interest. 

“The Commission shall, within thirty days of the filing of the protest, render 
a decision making findings as to the sufficiency of the protest in meeting the 


ve requirements; and, where it so finds, shall designate the application for 
hearing upon issue elating to all matters specified in the protest as grounds 
for setting aside the grant, except with respect to such matters as to which 


the Commission, aftcr affording the protestant an opportunity for oral argument, 
finds, for reasons set forth in the decision, that, even if the facts alleged were to 
be proven, no grounds for setting aside the grant are presented. The Commis- 
sion may in such decision redraft the issues urged by the protestant in accordance 
with the facts or substantive matters alleged in the protest, may also specify 
in such decision that the application be set for hearing upon such further 
issues as it may prescribe, as well as whether it is adopting as its own any 
of the issues resulting from the matters specified in the protest. In any hearing 
subsequently held upon such application issues specified in the protest. In 
any hearing subsequently held upon such application issues specified by the 
Commission upon its own initiative or adopted by it shall be tried in the same 
manner in subsection (b) hereof, but with respect to issues resulting from 
[matters] facts set forth in the protest and not [specifically adopted] adopted 
or gnecified by the Commission on its own notion, both the burden of proceeding 
with the introduction of evidence and the burden of proof shall be upon the 
protestant. The hearing and determination of cases arising under this subsec- 
tion shall be expedited by the Commission and pending hearing and decision 
the effective date of the Commission’s action to which protest is made shall be 
postponed to the effective date of the Commission’s decision after hearing, 
unless the authorization involved is necessary to the maintenance or conduct 
of an existing service, or unless the Commission affirmatively finds for reasons 
set forth in the decision that the public interest requires that the grant remain 

effect, in which event the Commission shall authorize the applicant to utilize 
the facilities or authorization in question pending the Commission’s decision after 


hearing.” 


Senator Porrer (presiding). Mr. Lyke, I notice your statement is 
comparatively short. Do you prefer reading your statement ? 
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STATEMENT OF ERVIN F. LYKE, PRESIDENT, VETERANS 
BROADCASTING CO., ROCHESTER, N. Y. 


Mr. Lyxr. Yes, I would like to read my statement if you don’t mind, 

My hame is Ervin I, Ly ke. | reside in Rochester, N. = and am 
the president, general manager, a director, and one of more than 130 
local stockholders in Veterans Broadcasting Co., operator of radio 
station WVET and television station WVET-TY at Rochester, N. Y. 
Our television station shares time on channel 10 with station WHEC 
TV, also in Rochester, N. Y., and 1s affiliated with the Columbia 
Broadcasting System TV network and the American Broadcasting 
oe, 2. V network. 

My appearance before the committe: hh support of the pro} ed 
amendment to section 309 (c) of the Communications Act relates sok ly 
to that portion of the proposed change which would give the Com 


mission discretion to permit the continuatl of a roadcast service 
while it considered a protest, provided such continuatios is found 
by the Commission to be in the public interest. Under the present law, 
if the Commission 0} he co { find that ¥ protesta tis enti le 1toa 


; 5 . ‘ j , ' 
hearing on his protest the (ommiussion ip] iventiv ha no aiscretion 


as to whether to su pend operation uncle r tne a ithor Z2t101 being 
protested. 

Therefore, if the orant of a con truction permit is yrotested the 
station operating unc r a license o Spe ial tempo! ry autnoriz tion 
issued subsequent to the construction permit would be faced th the 


prospect of having to go silent for an indefinite period. 

The applications of WVET-TV and WHEC-TY for authority to 
construct and operate television stations on channel 10 in Rochester, 
N. Y., were granted by the Communications Commission on March 11, 
1953. A document entitled a protest was filed against these grants 
and it was disallowed by the Commission because it failed to state with 
particularity the facts, matters, and things relied upon. The station 


- ] ye ( . ] OQ 10n0 
grants were made final by the Commission « Julv 27. 1953. Con 
. _ . ° 


1 1 ih « = 
struction Was begun at that tin and the stations actually began opera 


tions on November 1, 1953. and have continued to present at least 18 


hours daily of entertainme t, lie s, discu sion : edu lO 
; : eas | 4: } | i} 
£10us prograls since that time The stations have als erved ; the 


I> 


outlet for programs of the Columbia Bre 


] . . 
idcastinge’ syst network 


and the \merican Broadeast no Co. network. 


Appeals were take) by the ) otestant to the Commis ion’ de} il of 
his protest. This matter has been before the court of ippeal ifter 
argument since February 1955. Should the court construe the protest 
to entitle the protestant to a hearine and the court has so ru di 


every case on which they have had ai Opportunity to rule up to date 


the stations. now sharing time on channel 10 in Rochester, wou 
likely be required to suspend opel if 

ress, as the Commission apparel thy h ho option but to take the 
stations off the air while it conducts an evidentiary hearing on the 
protest; makes a ruling thereon; and finalizes its decision on the 
protest. The court of appeals and the Commission have recently 
ruled in connection with the case of KPLN at Camden. Ark.. that 
the Commission was without discretion as to whether to discontinue 
a service provided it had been established under an authorization to 


which the protest was directed. 


qT 


hile the hear vd In prog 
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Che modification of section 309 (c) as requested by the C ommiulssion 


is proposed in this legislation would give the Commission discretion 
to perm t the stations to stay on the air pending the outcome of the 
hearing. Ev though Congress has provided that protest hearings 
ould be heccedited” the practicality of availability of personnel to 
handle; availability of witnesses and counsel; the time required to be 
consumed in the decisional process; plus the fact that most protestants 
lose their desire for fast action as soon as the protest is granted and the 
‘aring is set, has resulted in very little true “expedition.” This is 

t intended as be Ing eritical of the C ommission, but me rely as being 


evaluation of the situation with which the Commission is faced, 

While we ft that the protestant in our case was primarily inter 
ested In getting ® compar: ee! hearing with us on an application which 
ie did not file until several days after the Commission had already 

nfed ust right to use channel 10, his document appears to pro 


der the protest procedure of section 309 (c). Ifthe court rules 
aha e th ts curr ent precedes its that he is entitled to a hear 
channel 10 television stations in Rochester would have to 


nf le OD tion Che result would be removing the second tele 

i ervice } ihn area including more than a million people 
plant ch cost $700,000 to establish, and idli Ing a payroll 

Hcl ns $50,000 to $55,000 per month to maintain. Also, during 

t | p od of silence, which lasted in one case for approximately a 
vear and a half, the stations would be required to keep current with 
the costs of rent, talent, films. news service, and many other continu 
eA pe eS ot ope ration which could not be suspended merely be 


the stations were off the air. There is no channel in Roches 
ter to which the pubhe service programs now being presented on 
channe}] 10 could be diverted, nor is there any other TV station which 
could accommodate the programs of the Columbia Broadcasting Sys 

TV network. assuming even the willingness of some other station 
10 carry them. 

Therefore, we respectfully urge the committee and the Congress to 
adopt the proposed modification of section 309 (c) as embodied in S. 
1648, specifically insofar as it would allow the exercise of discretion by 
the Commission as to whether the continuation of a broadcast service 
under an authorrzation which is being protested would be in the 
public service. 

Senator Porrer. Let me ask the counsel of the Commission whether, 
if this proposed bill becomes law, it would apply retroactively to a case 
such as Mr. Lyke mentioned ? 

Mr. Soromon. In answering that, [I wonder whether I may com 


mence by reading a letter which the Chairman of the Commission has 
ddressed to Congressman Harris of the Interstate and Foreign Com 
merce Committee with respect to this general problem. This is a let 


ter of July 6, 1955, addressed, as I said to Hon. Oren Harris: 

















DrAR CONGRESSMAN Harris: I am in receipt of your letter of July 2, 1955, 
referring to the Clarkseburg, W. Va. protest procedure and inquiring what 
ffect | ny, the proposed amendments to section 309 ) of the Communica 


ontained in H. R. 5614 would have on future Commission proceedings 








As you ki the Clarksburg proceeding was the subject of an appeal to the 
Court of Appeals for the District of Columbia Circuit On June 9 that court 
handed down a decision reversing and. remanding the Commission’s preyigus 
actions in that case The mandate from the court was issued on June 27 and 


eceived by the Commission on June 28, 19455 
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.nd this letter was signed by Chairman MeConnaugh 
senator Pr. Pre \W mild ou care 1 ty}? “ELAN Lt I 


other statement / 


Mr. Sotomon. | hope the letter 1s clear What we intended to Ly 
there, I think, was this: We have a number of protest cases which are 
In various stages ot being heard where the protest |! been orant cl. 
There sah aring COIN’ on how. [ niles ( Ongress tel] 


must apply this thing retroactively, we do not believe eve if we 
legally have discretion to do so that it would be in the | ublic interest 
to upset those matters which are already in process and where there ! 
inder the present law an automatic Stay in etfect. 

Senator Porrrer. In other words, unless the Congress in its re 
port 

Mr. Sotomon. Or in the legislation itself. 

Senator Porrer. Yes, in the legislation itself. Unless the Congress 
_ the report or the legislation directed otherwise, it probably would 
be the policy of the Commission not to apply any retroactive features 
even if they have the authority to do so. 

Mr. SoLomon. With this one exception : there are severa 
which the witness is referring. One of them is where we have already 
made the final decision of the Commission with respect to the protest. 
Sometimes we have made it after an evidentiary hearing. Sometimes 
we have made it before an evidentiary hearing. But there has been a 
final Commission determination. Pending that determination in both 
of the cases that I know of, there was a stay. But when the C 
mission made a determination, the stay was set aside. 

Those cases have gone to the court; to the best of my knowledge, in 
at least one of them, and maybe in the other, there was a request for 
a stay in the court and that was turned down. ‘Those cases have taken 
a long time in the court, and in the meantime since there was no stay 


} 
i cases To 
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n the co - and since the Commission stay has stopped, the people have 


gone al and built. Now, we believe that in those circumstances, if 
we ory be reversed by tins court—and of course we hope we won’t 
be—but if v e should be reversed by the courts, if we have any flexibil- 


ity, those will be the types of situations to use. 

Senator Porrer. Thank you. Mr. Lyke, does that conclude your 
Statement ¢ 

Mr. Lye. Yes, sir. I just would like to add that I notice that the 
protestant m our case 1s also scheduled to testify, and we would like 
your permission to file a written statement following his testimony 
f we feel that that is necessary. 

Senator Porrer. Yes. That may be done. The next witness is Mr. 
(;ordon Brown. 


STATEMENT OF GORDON BROWN, OWNER OF RADIO STATION WSAY, 
ROCHESTER, N. Y. 


Mr. Brown. My name is Gordon Brown. I am the licensee and 
ole owner of radio station WSAY in Rochester, N. Y. I do not have 
i prepared statement, Mr. Chairman. However, I did make a state- 

t over my station some time ago, which I would like to read. This 


ment explained to the » people of Rochester what happened in the 


ise of the WVET-WHEC grant. 


‘> itor Porrrr. You may read the statement. 
\I WN WSAY this wee k took the situation of the illegal tele- 
Vision grant of cl annel 10 to the Gannet and Security Trust interests 

Kederal C rts in Wa shington. 

li ll be recollected by many Rochesterians that Gannett | bes nore 
S paper on Seren 1, 1953, how WHEC and W VE held 
meetings in the Hotel Seneca in a conspirs icy to squeeze iy SA o 
f television in Rochester. To point out this conspiracy, we wish 


to quote a portion of Gannett’s newspaper article. Quote: 


For 3 weeks, executives of both stations met in understandable secrecy in 
Hotel Seneca, day and night, shaping the policies under which a share-time opera- 
tion would be possible WVET’s Ervin Lyke and WHEC’s Gunnar Wiig (now in 


Pittsburgh) headed the negotiating groups. 
Further quoting from Gannett’s hewspaper article: 


First inkling of the revolutionary move to merge two stations’ claims came 
last March 4 when WVET and WHEC amended their conflicting applications 
for channel 10, proposing joint occupancy. The move eliminated all conflict and 
with it the need for awaiting the claimant’s turn—year in the future—to present 
their cases to the FCC. 

Ind of ne wspaper quote. 

Were you ever waiting your rightful turn in line and then have two 
individuals near the end of the line jump ahead and squeeze you out % 
If you have, you know how WSAY felt when WHEC and WVET 
decided to conspire to eliminate the need for waiting their turn, as 
Mr. Gannett stated in his newspaper article. 

Senator Porrer. Had you filed for an application yet? 

Mr. Brown. Let me explain the procedure to this point. In 1948 
we proposed to file for a television application. We asked permission 
from Stromberg-Carlson Co., who then owned the top of Pinnacle 
Hill, which was the only suitable hill for television, to erect our 
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station there nnd fe ohn our applicat on that that antenna site co ild 


WEA NI, contrary to the rules of the Commission, retTused its pel 
nussion to use their tower while at the same time they gave permis 
sion to our competitors. Right after that, the television freeze came 
in. nd after the freeze, there was no reason for us to pursue that 

lation of the common antenna site. 


\fter the freeze, we looked toward the fact Ot finding our own po 


fon on Pinnacle Hill: and | found \ piece on the hill which ip 
parenth nobody knew was there, \ | I found the people who 
owned it. And I purchased what happens to be the top of Pinnacle 
Hill Realizing that there was a nee | for i two-way radio telephone 
service in Rochester, N. Y.. | applied to the Commission Tor pel 
mission to erect a tWo-way telephor e service to Rochester and \ 
ind to erect the station on my property on Pinnacle Hill. The Con 
mIssion gave me a construction permit to erect tl statiol And I 
attem| ted to £oO to Strombere-Carlsor tO get perm sion to e th 
roadway which existed to my property across their property And 
they refused to give me permission to use their roadwa 

Now. I asked them for perl | 1¢ to »that roadwav o tl 
basis that hhey had already miven perni on to A. ‘| & i 


roadway to their property which adjoins both mine and Stromberg 
Carlson’s. I find myself now with a construction permit—or ] 


} 
find myself with a constuction permit on Pinnacle Hill to build a 


CWo-Way radio telephone ‘rvice from the Comm ion: Hull | { 
build it because WHAM will not let me go up to my propert? 
Is | ndlocked 

Senator Porrer. What about the questio Did vou file an apy 


tion for channel 10? 
Mr. Brown. In Rochester ? 


: 
Senator Porrer. Yes. 


Mr. Brown. | will eo meht ba ) atin answe to your question 
the freeze, we had this property in mind down on Pir icle 
1] 11 SO. we houred what we would lo Nh tead Or a linge permission 
from Stroi iberg Carlson to use thei property Ww that we w id 
them fora roadway. And we were asking them for this roadwa 
umingeg that if we oot permission from them to use the roadway 
would file a CP or file a request fora TV erant on channel 10 y 


ir Pinnacle Hill site. 

Now. while we were negotiating with WHAM in an attempt to get 
the roadway up to our site on Pinnacle Hill, the procedure of the 
Commission was this: that all stations who had filed for a CP would 
be designated for a hearing. ‘Then any other applicants that were 
interested in that particular channel had 20 davs, as I understand it, 
prior to the date set for the hearing to file an application so that they 
could all be heard in a common hearing. 

Now, that was the form of notice given everybody that there would 
be a hearing held. And if you wanted to file, you would have to file 
20 days prior to that hearing date. Otherwise, you would not be heard 
in the hearing, which was a very fair procedure. Now, we find that 
these secret meetings were held by WVET and WHEC. \1 d they 
fioured: Now, look, if we can get a grant into the Commission, and 


rrant, because there is no application 


OO}! 


j 


we get together, we can get a 


filed. 








y th ¢ } the The vent ‘ 
| i ) show ’ { 
) (‘q) ( | vid Nov lo yO} 
( We oul yrant ihe Coo 
f ours al they re ed ft 
j i e | ha ( K y that they had 
\ ( on o LPplie ition, but the 
ie co ept ot th) method to which the 
ed for application before the Commission 
uatio ve found o rselves \ ,a orant a id were 
ads e to file our application. We did file the 
(nd, believe me, you cannot put one of 
( n less than a week or more. But we had 
Hy waiting to see if we could settle the ques 
you te. While we were trying to do that, 
er than file an ay ation and amending it all the time. we tigured 
f per time to fite the applicat on was when the Commissio1 
( nel fe a heat oe. and then we would file it. anc we would 
» keep amending it. But overnight, without any notice to 


me, e Com 1O} oranted this mnie reed channel to WHEC ind 
WVET-TV.and locked us out. 
Now, WHEC is a Gannett newspaper chai They own the onh 
newspapers in the city of Rochester. They own WHEC-TYV. 
And they own WHEC—-AM. If you have anything to tell the Roch 


este! neople. there IS ONIVY one Way to do it: and that is over MV sta 
i Thev ean tell the Rochester people black is white and the 
Rochester people have to believe it. Now, this method, and this state 


ment wh ( h | am making now, is to explain to the people of Rochester 


why we went to court: because I knew some day WHEC and WVET 
would come down here and they would say: Look, if Brown gets a 
decision in the court, he is going to put us off the air. Knowing that 
they would say that, sometime ago I made an offer to them that we 
would merge in an interim corporation, which has already been done 
before. 

Senator Porrer. You compound the conspiracy. 

Mr. Brown. We just make it 3, and if somebody else asks to come in, 
make it 4, but we would run this operation, protect the public interest, 
ind that is the answer. 

How can the publi interest be protected and still give the protestant 
a position of right? Not let the protestant le there and not have any 
facilities: let the other people run the facilities and make millions of 
dollars and the protestant do nothing but feed money into the courts, 
attorneys, printing fees, and so forth. 

I think the protestant should have an equal right, and that might 
answer the question of how in the cases where a station 1s knocked off 
the air by a decision of the court, that it could be arranged so that 
in fact, it should be arranged so that all parties would have to form 
an interim corporation and run that station, and then the public 
interest wouldn’t suffer, and yet everybody would have an opportunity 
to a fair. full hearing and final decision. 

I think that that 
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Senator Porrer. Of course, 1 would a bie t vou 
application for that channel even if the WoO it: 
You would have taken that into consideration. 

Mr. Brown. Yes, but the procedure was that e 


didn’t have to file, that we should file the logical time 
Senator Porrer. You let them fight it out 
Mr. BROWN. No. The logical time to file ol 
you file an applhicatic n, and then you leave there oO Ve 
years, conditions change, financial conditions « hanee ana eve 
else, and it means you would have to keep amending your apy cate 
So the procedure was sel up by the ¢ OMMISSION W herel VY the Go 
time to file and everybody was put on noti that vou iid to tile BO 
days prior to the date of the hearing, but then ov ‘rnigl t they changed 
the procedure, gave us no notice. 
Now, most of your appeals before the Commission are pre bly 
to the quickie orants which the Commissio1 made, In ot] WOTE 
a bunch of applicants are fighting one day. The next day they 
together, and they go tothe Commission at 5 o'clock Tuesday night 
at 10 o’clock Wednesday moi ning these application sare oranted 


It is impossible for any Commissioner that you can’t—a Comn 
sioner can’t go into these amended ; application s; from 5 o’clock Tuesday 
morning to 10 o’eclock 5 o'clock Tuesday night until 10 oO lock 
Wednesday morning. 


Now, these quickie grants are the reason I give for most of the pro 
tests to the Commission’ actions. If the bill would provide, oO! | 
Congress would provide, that the hae “ea must Give at least 2O 


days’ notice after these applications are filed, - aif Congress would 
state that the Commission must give some notice ike h is adequate 
and 20 days would be adequate—to all parties who are interested in 
channel 10, then you would eliminate a lot of the problems that you 
have got here, because you would allow all of sais people who are 
protesting after the grant to come in in an original hearing and settle 
the thing properly in the first place. , 

So that is the position we found ourselves in, and I think that might 
answer your question as to why we weren't in there with an applica 
tion at the time the grant was made. It was impossible to get an 
application in when the grant was made 40 hours after this amended 
form of application which was entirely changed. ‘These boys were 
holding secret meetings in Rochester 

W hy ¢ Because they didn’t want me on notice of the fact that the y 
were going to amend this thing and in 40 hours get a grant and lo 
me out. Now, there is no question in my mind that WHEC TV 
might not have gotten a grant from the Commission, because they have 
so much control of public opinion in Rochester now. 

! think that will answer your question. 

Senator Porrer. I think maybe it might be desirable, if you will 
finish your statement at this point. This is for the benefit of Senator 
Pastore and Senator Monroney. This is a statement Mr. Brown made 
over the air on his station which apparently sets out his views on this 
particular question, so I think if you will continue from where you 


left off 








Q4 AMENDMENTS TO COMMUNICATIONS ACT OF 1934 


Mr. Brown. Now, what was the sinister purpose of these secret 
" tings and conspiracy, se well exemplified in Gannett’s own news 
paper article 4 
~ The real purpose behind these secret meetings was so that these two 
groups, the Security Trust Co. group and the Gannett newspapers 
group, could conspire against WSAY and develop through their con 
spiracy a way in which these two stations would not have to go to a 
eoular hearing with WSAY before the Federal Communications 


Commission, so that this Commission would be able to determine 
which of the three stations, WSAY, WHEC, or WV ET would be best 
operators of television channel 10 from the public-interest standpoint. 

Why were WHEC and WVET so anxious not to go to a regular 


hearing ¢ Could the reason be that the Federal Communications 


(Commission, has in the past, always been reluctant to grant television 
facilities to a new spaper where the FCC could vrant it to a nonnews 


paper applica nt. because the FCC often fe lt that such orants to news 
papers give too much control of pr iblic opinion to one group. 

Wasn’t this the basic reason why WHEC did not want to go to a 
hearing with WSAY and didn’t WVET feel that in a regular hearing 
with WSAY they micht lose. because of the fact that WSAY is solely 
Rochester-owned and ner: ie made up of a fair portion of out-of- 
town stockholders, the FCC generally preferring local ownership of 
radio and television stations ? 

[t is quite clear that the secret hotel meetings described in Gannett’s 
newspaper article were a direct conspiracy by WHEC, the Gannett 
newspaper group and WVET, the Finucane-Security Trust Bankers 
group, to keep WSAY off of TV « than nel 10. 

It is peg clear from Gannett’s newspaper article that neither 
WHEC or WVET wanted their Speen to leak out to WSAY, so 
as a prec sede they held these meetings in hotel rooms rather the an 
their own offices, because they knew even thei ir Own employees would 
recognize the unusualness of two former competitors in such palsy 
pow Wows. 

For the first time a few days ago, the illegal conspiracies of two 
TV applicants merging to get quickie illegal grants broke wide open 
In the Senate hearings on TV. Quoted below is a portion of the tes- 
timony from the record of this he: aring given by FCC Commissioner 
Frieda B. Hennock. 

(Quoting Miss Hennock: 

If you want me to tell the truth, when you Senators Call up this Commission 
and say, “Hurry up and give us television service to our communities and give 
it to us tomorrow, and give it by the most unethical manner known to man, what 
do vou mean by allowing applicants to come in on Tuesday at 5 o'clock and 
file an application and do not allow anybody to compete for that channel and 
allow the worst interests in these communities’—and I do mean disreputable, 
necessarily—“‘but when you allow two companies to merge and not even to let 
the public know what is happening to the public interest and necessity in this 
country and the free speech and opinion,” what do you think I will say when 
you ask me that question? 

It is quite clear from Commissioner Hennock’s testimony before 
the Senate that she was talking about just the type of conspiracy 
which WHEC, the Gannett newspaper interests, and WVET, the 
Finucane-Security Trust Bank interests, pulled in excluding WSAY 
from TV channel 10 in Rochester. 





| 
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It is a case of ne wspaper and banking interests conspiring and 
attempting by their conspiracy — WSAY, which is exclusively 
in the radio business, out of the TV business. 

Not only does the Federal Communications Commission now recog 
nize the illegality of such conspiracies, but the United States Senate 
also. 

It is this form of illegal] conspiracy which WSAY is now bringing 
before the Federal courts for their consideration. Let the courts and 
you, the people of Rochester, be the judge. Should the new spapers 
and bankers illegally gobble up the radio and TV channels by con 
spiracy and jumping their turn in line, or should they be left to 
tho e who keep their place in line and make radio their sole business 
and not a sideline? 

Rochester has already too much of a monopoly of public informa- 
tion channels with Gannett owning the only two Rochester daily 
newspapers, a radio station on the Columbia network, and now a 
television station on the same network. 

Mr. Gannett’s newspapers and radio station have in the past been 
able to keep much information and truth from the people of Roches 
ter. It is time this monopoly of public opinion be broken and WSAY 
shall do its utmost to bring this end about. 

We hope that most of you, the people of Rochester, feel the way 
we feel about free speech, and the right of eve ry Rochesterian to know 
the truth as well as both sides to every story. 

Senator Porrer. The only thing that disturbs me is the fact that 
you are charging the Commission of not considering, not notifying 
you, or notifying other interested people, and you didn’t have an 
application filed. 

No Ww, irrespective ot the 1 ason Vou do hot have an applic ation 
filed. or irrespective of the fact that these two companies merged in 
order to settle their differences, it is difficult for me to understand how 
the Commission can consider you as a bona fide applicant if you don’t 
have an application pending. 

Mr. Brown. Sir, we would have had an application pending had 
the Commission followed its regular procedure and, as the procedure 
was known to everyone, that the Commission will allow all people 
who propose to file for a channel that opportunity up to 20 days prior 
to the hearing. 

Now. there have been no hearing dates set for this. So there was 
no notification that the Commission was going to conduct hearings: 
it was a fallacy—and in the meantime, mind you, we were still trying 
to get the right of way to our roadway on Pinnacle Hill. 

Then we could file that we had the Pinnacle Hill site. Otherwise. 
we would have to file for the WHAM site, and I preferred to use my 
own site saying that I found that site, but to have the Commission 
have a rule 1 day and then change it overnight and make a decision in 
40 hours isn’t the type of notice that a person is entitled to whose 
who proposes to file an application. 

Not only did I propose to file it then, but I have an application 
already made out and sworn to. The only trouble was I couldn’t 
show an antenna site way back in 1948. So that the-—— 

Senator Porrer. I assume you could find many people who were 
proposing to file an applic ation, but I would also assume that the Com- 
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judg ents at the time an application 


; 


ePTso! proposes to file. 


to assume that the Commission should try 


eople are who propose to file an upplication., 


the hould @ive notice to those who do pro 
same thing as if you went down the street and 
sing and you e ‘rossed it on the green light and 
» arrested.” You say, “Why am I arrested ?” 
this crossing on the green light.” “Well, 
icross the crossing on the vreen heht.” “Well, 
law. In other words, you go on a red 

green heht.” 
what happened in the Commission when 
grants, and the courts recognized, I think, 
ts are illeoal, and I think that there is no 
court will probably vive us a favorable decision 


Hfow long a period of time had elapsed when the 
aecepted r the Commission for channel 10 at 
liow Jone h >» the applications of these other two 
tations heen on file? 

Mr. Brown. [ think since 1948. They kept amending them all the 
time. In fact, they weren’t really amended until 40 hours before 
they were granted. I was watching them very closely. I was down 
lere. I went through the public files of the Commission. 

Senator Porrer. You had ample opportunity to file during that 
period of time. 

Mr. Brown. No: because we had no antenna site. We couldn’t file 
until we had an antenna site, and the antenna site was being held 
up by Stromberg-Carlson, but regardless, if we would have been on 
notice, and as when we found out that this quickie thing was going 
through, we filed just as quickly as it could be done, but for the 
Commission to set up a procedure and change it the next day and 
make a grant without any notice to any of the parties, I think that is 
just going a little bit too far. 

If the Commission would have given us the 20 days’ notice prior- 
if they had set these for a hearing, or if they would have given us 
2) days’ notice that they were going to grant these things, we would 
have been there with an application which would have been up to 
date, not something that would have been in the files for years. 

Senator Porrer. We thank you kindly, Mr. Brown. 

Mr. Brown. Thank you, sir, for the opportunity of explaining this 
situation. 

Senator Porrer. The subcommittee is adjourned. 

(Whereupon, at 2:40 p. m., the subcommittee adjourned, to recon- 
vene at the call of the chairman.) 








